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Mission of the Service

Provide America’s taxpayers top quality service by help-
ing them understand and meet their tax responsibilities

Statement of Principles
of Internal Revenue
Tax Administration

The function of the Internal Revenue Service is to adminis-
ter the Internal Revenue Code. Tax policy for raising revenue
is determined by Congress.

With this in mind, it is the duty of the Service to carry out that
policy by correctly applying the laws enacted by Congress;
to determine the reasonable meaning of various Code provi-
sions in light of the Congressional purpose in enacting them;
and to perform this work in a fair and impartial manner, with
neither a government nor a taxpayer point of view.

At the heart of administration is interpretation of the Code. It
is the responsibility of each person in the Service, charged
with the duty of interpreting the law, to try to find the true
meaning of the statutory provision and not to adopt a
strained construction in the belief that he or she is “protect-
ing the revenue.” The revenue is properly protected only
when we ascertain and apply the true meaning of the statute.

and by applying the tax law with integrity and fairness to
all.

The Service also has the responsibility of applying and
administering the law in a reasonable, practical manner.
Issues should only be raised by examining officers when
they have merit, never arbitrarily or for trading purposes.
At the same time, the examining officer should never hesi-
tate to raise a meritorious issue. It is also important that
care be exercised not to raise an issue or to ask a court to
adopt a position inconsistent with an established Service
position.

Administration should be both reasonable and vigorous. It
should be conducted with as little delay as possible and
with great courtesy and considerateness. It should never
try to overreach, and should be reasonable within the
bounds of law and sound administration. It should, howev-
er, be vigorous in requiring compliance with law and it
should be relentless in its attack on unreal tax devices and
fraud.



Introduction

The Internal Revenue Bulletin is the authoritative instrument
of the Commissioner of Internal Revenue for announcing offi-
cial rulings and procedures of the Internal Revenue Service
and for publishing Treasury Decisions, Executive Orders, Tax
Conventions, legislation, court decisions, and other items of
general interest. It is published weekly and may be obtained
from the Superintendent of Documents on a subscription
basis. Bulletin contents of a permanent nature are consoli-
dated semiannually into Cumulative Bulletins, which are sold
on a single-copy basis.

It is the policy of the Service to publish in the Bulletin all sub-
stantive rulings necessary to promote a uniform application
of the tax laws, including all rulings that supersede, revoke,
modify, or amend any of those previously published in the
Bulletin. All published rulings apply retroactively unless other-
wise indicated. Procedures relating solely to matters of in-
ternal management are not published; however, statements
of internal practices and procedures that affect the rights
and duties of taxpayers are published.

Revenue rulings represent the conclusions of the Service on
the application of the law to the pivotal facts stated in the
revenue ruling. In those based on positions taken in rulings
to taxpayers or technical advice to Service field offices,
identifying details and information of a confidential nature
are deleted to prevent unwarranted invasions of privacy and
to comply with statutory requirements.

Rulings and procedures reported in the Bulletin do not have
the force and effect of Treasury Department Regulations,
but they may be used as precedents. Unpublished rulings
will not be relied on, used, or cited as precedents by Service
personnel in the disposition of other cases. In applying pub-
lished rulings and procedures, the effect of subsequent leg-
islation, regulations, court decisions, rulings, and proce-

dures must be considered, and Service personnel and oth-
ers concerned are cautioned against reaching the same con-
clusions in other cases unless the facts and circumstances
are substantially the same.

The Bulletin is divided into four parts as follows:

Part .—1986 Code.
This part includes rulings and decisions based on provisions
of the Internal Revenue Code of 1986.

Part Il.—Treaties and Tax Legislation.

This part is divided into two subparts as follows: Subpart A,
Tax Conventions, and Subpart B, Legislation and Related
Committee Reports.

Part lll.—Administrative, Procedural, and Miscellaneous.
To the extent practicable, pertinent cross references to
these subjects are contained in the other Parts and Sub-
parts. Also included in this part are Bank Secrecy Act Admin-
istrative Rulings. Bank Secrecy Act Administrative Rulings
are issued by the Department of the Treasury's Office of the
Assistant Secretary (Enforcement).

Part IV.—Items of General Interest.

With the exception of the Notice of Proposed Rulemaking
and the disbarment and suspension list included in this part,
none of these announcements are consolidated in the Cumu-
lative Bulletins.

The first Bulletin for each month includes a cumulative index
for the matters published during the preceding months.
These monthly indexes are cumulated on a quarterly and
semiannual basis, and are published in the first Bulletin of the
succeeding quarterly and semiannual period, respectively.

The contents of this publication are not copyrighted and may be reprinted freely. A citation of the Internal Revenue Bulletin as the source would be appropriate.

For sale by the Superintendent of Documents, U.S. Government Printing Office, Washington, DC 20402.



Part I. Rulings and Decisions Under the Internal Revenue Code of 1986

Section 408A.—Roth IRAs ulations have been reviewed and apService Restructuring and Reform Act of
proved by the Office of Management and 998, Public Law 105-206 (112 Stat.
26 CFR 1.408A-1: Roth IRAs in general. Budget in accordance with the PaperworB85). In addition, Notice 98-50 (1998-44

Reduction Act of 1995 (44 U.S.C.I.R.B. 10) provides guidance on recon-
T.D. 8816 3507(d)) under control number 1545verting an amount that had previously
DEPARTMENT OF THE TREASURY 1616. Responses to this collection of inbeen converted and recharacterized. This

Internal Revenue Service formation are mandatory. notige solicited public comments con-
An agency may not conduct or sponsogerning reconversions.

26 CFR Parts 1 and 602 and a person is not required to respond to, Written comments were received on the

a collection of information unless it dis-proposed regulations and Notice 98-50.

Roth IRAs plays a valid control number assigned by public hearing was held on the pro-

. the Office of Management and Budget. posed regulations and Notice 98-50 on

AGENCY: Internal Revenue Service gqiimated average annual burden péecember 10, 1998. After consideration

(IRS), Treasury. respondent/recordkeeper: 1 minute foof all the comments, the proposed regula-

designating an IRA as a Roth IRA and 3@ions under section 408A are adopted as
minutes for recharacterizing an IRA con+evised by this Treasury decision.

. ; o tribution.  The estimated burdens for the

?:al}/lIrv'ega\;[ioﬁgI?e?;?nugmtin;g?hnﬂzssother reporting/recordkeeping requireExplanation of Provisions

under section 408A of the Internal RevMeNts in the these final regulations are ey, eryiew

enue Code (Code). Roth IRAs were crd/€cted in the burden of Forms 8606, ,
ated by the Taxpayer Relief Act of 19974040, 5498, and 1099R. A Roth IRA generally is treated under

as a new type of IRA that individuals can Comments concerning the accuracy dhe Clodgllike a traditi.onal IRA yvith sev-
use beginning in 1998. Section 408A wathis burden estimate and suggestions f@r.ra}l significant gxcepnons. S|m'|lar. to tra-
amended by the Internal Revenue Servidgducing this burden should be sent to thditional IRAs, income on undistributed
Restructuring and Reform Act of 199g Office of Management and Budget, amounts accumulated under Roth IRAs is
On September 3, 1998, a notice of prdé\ttn: Desk Officer_ for the Department ofexempt _from Federal income ta>_<, and
posed rulemaking (REG—115393—9§he Treasury, Off!ce of Informanon andcontr!putpn_s tq Roth IRA; are su-blject to
.R.B. 34) was published in tHeederal Regulatqry Affglrs, Washington, DC specific I|m|tat]ons. Unlike traditional
Register (63 F.R. 46937) under Code sec20503, with copies to thinternal Rev-  IRAs, contributions to Roth IRAs cannot
enue ServiceAttn: IRS Reports Clear- be deducted from gross income, but quali-

tion 408A. Written comments were re- . . . o
ceived regarding the proposed regulazgnce Officer, OP:FS:FP, Washington, DGied distributions from Roth IRAs are ex-

tions. On December 10, 1998, a publigoéml'( de relat | C'”ldab'e frorln 9r0ss oM. on th
hearing was held on the proposed regula— OO0OKS Or records re atlng to a collec- In general, comments recelved on the

tions. The final regulations affect individ-tion of info.rmation must be retained asp_rqposed regulations did not _request sig-
uals establishing Roth IRAs, beneficiarieéong as their C(_)n_tents_ may become mater.Hﬂcant changes. Thus, the final regula-
under Roth IRAs, and trustees, custodiaﬁgl in the administration of any internaltions retain the general structure and sub-
or issuers of Roth IRAS. revenue law. Generally, tax returns andtance of the proposed regulations.

tax return information are confidential, as . _
DATES: Effective date:The final regula- required by 26 U.S.C. 6103. General Provisions and Establishment of

- X Roth IRAs
tions are effective on February 3, 1999. Background
Applicability date:The final regula- Commentators asked for clarification
tions are applicable to taxable years be- On September 3, 1998, a notice of praegarding whether a Roth IRA may be es-
ginning on or after January 1, 1998, th@osed rulemaking was published in théablished for the benefit of a minor child
effective date for section 408A. Federal Register(63 F.R. 46937) under or anyone else who lacks the legal capac-
section 408A of the Internal Revenuadty to act on his or her own behalf. On
FOR FURTHER INFORMATION CON- Code (Code). The proposed regulationthis point, the IRS and Treasury intend
TACT: Cathy A. Vohs, (202) 622-6030provide guidance on section 408A of thehat the rules for traditional IRAs also
(not a toll-free number). Code, which was added by section 302 afpply to Roth IRAs. Thus, for example, a
the Taxpayer Relief Act of 1997, Publicparent or guardian of a minor child may
SUPPLEMENTARY INFORMATION: Law 105-34 (111 Stat. 788), and estabestablish a Roth IRA on behalf of the
lished the Roth IRA as a new type of indiminor child. However, in the case of any
vidual retirement plan, effective for tax-contribution to a Roth IRA established for
The collections of information con-able years beginning on or after January minor child, the compensation of the
tained in 881.408A-2, 1.408A-4,1, 1998. The provisions of section 408Achild for the taxable year for which the
1.408A-5, and 1.408A-7 of the final regwere amended by the Internal Revenueontribution is made must satisfy the

ACTION: Final regulations

Paperwork Reduction Act
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compensation requirements of sectiodesignating the account or annuity conwhich the 4-year spread applies. The
408A(c) and §1.408A-3. tract, rather than by the opening of a nefinal regulations further clarify, however,
account or the issuance of a new annuityat the additional 10-percent tax under
contract for each conversion or recharasection 72(t) will not apply, even if the
Several commentators requested clarf€rization. distributions are not qualified distri-
fication of the treatment of excess Roth AS requested by commentators, thbutions (as long as they are part of a
IRA contributions under sections 4973flnal regulations provide that a change iseries of substantially equal periodic

408(d)(5), and 219(f)(6). Commentatorgi"ng sta_tus ora divorce does not affecpbayments). _ _
asked for clarification regarding the re_the application of the 4-year spread for Under the proposed regulations, if an
moval of excess Roth IRA contributionst 298 conversions. Thus, if a marriedRA owner has reached age 7Z0any
after the contributor’s Eederal tax retur oth IRA owner who is using the 4-yearamount distributed (or treated as distrib-
due date has passed. The final regulatioigread files separately or divorces beforeted because of a c_onversion) from the
clarify that, pursuant to section 4973(f)t e fu!l taxable.converspn amount ha$RA_ for a year cqnsusts of the required
excess contributions may be applied, On't&ee_n included in gross income, the reminimum distribution to the_extent_th_at an
year-by-year basis, against the annudpainder must be included in the Rottamount equal to the required minimum
_IRA owner’s gross income over the redistribution for that year has not yet been
maining years in the 4-year period, or, iflistributed (or treated as distributed); as a
make regular Roth IRA contributions forapplicabl_e, in the year for which the r.e{equired minimum distribution, that
a taxable year but does not otherwise ainder is accelerated due to distributioamount cannot be converted to a Roth
so. However, in response to several & death. . IRA. Although. one commer)tator. re-
quests for clarification, the IRS and Trea- Two commenta’Fors quest!oned why thquested thqt this rule be retained in the
sury note that the rules under sectioR_rqposed regulations require thgt_a sufmal regul_atlons, other commentators ob-
408(d)(5) for the tax- free distribution of VVing spouse be the sole beneﬂmary ofected to it. A number of commentators
certain excess traditional IRA contribu-a” a Roth IRA owne.r’s Roth .IRAS in askeq the IRS and Treasury to qdopta rule
tions after the IRA owner’'s Eederal in_order to elect to continue application ofllowing an IR_A owner who wishes _to
the 4-year spread after the Roth IRAonvert a traditional IRAto a Roth IRAin
come tax return due date do not apply to ;
Roth IRAs because Roth IRA contribu-LVNE"'s death. The IRS and Treasuryhe year he or she turnsVit_Do Ieav_e_the
tions are always tax-free on distributio view this result as compglled by the statuamoynt .of h|§ or her required minimum
(except to the extent that they accelera ory__language of s_ectlon _408A(d)(3)-d|str|but|on \_Nlth rgspect to such IR_A in
income inclusion under the 4-year )(|!)(_II). That section prow_des that th_ethe IRA u_ntll April 1 of th(_a foI_Iowmg
spread). Similarly, section 219(f)(6) surviving spouse must acquwe.the “entlrggar, provided the conversion is accom-
which prbvides for th,e deductibility of ex_’mtergst" in any R.oth IRA tq which a con-plished by means of a trustee—to-trustge
cess traditional IRA contributions in s;ub_versmn contr_lbut_|on to which the 4-yeartransfer. '_I'he _commentators note that this
sequent taxable years, has no applicati srg)read applies is ‘fproperly aIIo.cabIe.”ruIe applies in the case of trust.e_e-to-
Roth IRAS becaus;e contributions thnder the aggregation and ordering rulesustee transfers between traditional
SotholRAs are never deductible of section 408A(d)(4), all a Roth IRA IRAs. The fin:_:tl regul_at_ions retgin Fhe rule
: ... owner’s Roth IRAs are treated as a singlghat the required minimum distribution
Another commentgtor_asked for Cla”.f"Roth IRA, and a conversion contributionamount is ineligible for rollover, includ-
cation whther contributions to educanorils therefore allocable to all the owner’sng such a distribution for the year that the
IRAS are dl_srgga_lrded for purposes qf aRoth IRAs. Thus, a surviving spouseéndividual reaches age #)because, pur-
plylng the limitation on regular contribu- must be the sole beneficiary of all a Rotlsuant to section 408A(d)(3)(C), a conver-
tions to ROth.IRAS' No phange hr?\s be_e”%A owner’s Roth IRAs in order to ac-sion is treated as a distribution regardless
made to the f|_naI regulatl_ons on t_h's pOIn&uire the entire interest in any Roth IRAof whether the conversion is accom-
b_e_cguse the final regulgnons_retam the d?c') which a 1998 conversion contributiorplished by a trustee-to-trustee transfer.
finition of an _IRA proylded in the pro- is properly allocable. Accordingly, the required minimum dis-
posgd regulations, Wh'Ch, excludes an ed- Commentators also asked the IRS anibution amount is ineligible for rollover,
ucation IRA under section 530. Thus"l’reasury to clarify whether Roth IRA dis-and as such, is also ineligible to be con-

contributions to an education IRA are dISfributions that are part of a series of subrerted to a Roth IRA.

reggrdeq ir) applying the' Roth IRA Contr"stantially equal periodic payments begun Additionally, several commentators
bution limitation (and in applying the

L AT - under a traditional IRA prior to conver-suggested that the rule in the proposed
contribution limitation for traditional gjq, 1o 4 Roth IRA are subject to incomeegulations is inconsistent with section
IRAS). acceleration during the 4-year spread p&01(a)(9), which generally requires that
Conversions riod and the 10-percent additional tax ofRA distributions begin by April 1 of the

early distributions under section 72(t)calendar year following the calendar year
In response to certain comments, th&he final regulations clarify that thosein which the IRA owner reaches age/x0
final regulations clarify that conversionsdistributions are subject to income accelfhese commentators argued that, under
and recharacterizations made with theration to the extent allocable to a 1998ection 401(a)(9), distributions made dur-
same trustee may be accomplished by reenversion contribution with respect tang the calendar year in which the IRA

Regular Contributions

limit for regular contributions to the ex
tent that the Roth IRA owner is eligible to
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owner reaches age %@hould not be con- the case of a SIMPLE IRA, that the twosions made during 1998 and 1999. Notice
sidered required minimum distributionsyear rule has been satisfied prior to th88-50 stated that the interim rules were
under sections 401(a)(9) and 408(a)(6jonversion). intended to clarify and supplement the
and (b)(3). However, the proposed regu- Commentators asked for clarificationproposed regulations and permitted tax-
lations under sections 401(a)(9) andegarding whether an election to recharagayers to rely on those rules as if incorpo-
408(a)(6) and (b)(3) provide that the firsterize an IRA contribution may be madeated in the proposed regulations. Notice
year for which distributions are requiredon behalf of a deceased IRA owner. Th88-50 noted that the IRS and Treasury
under section 401(a)(9) is the year itinal regulations provide that the electiorwere considering whether the final regu-
which the IRA owner reaches age¥70 to recharacterize an IRA contribution mayations should provide that a taxpayer is
and that distributions made prior to Aprilbe made by the executor, administrator, arot eligible to reconvert an amount before
1 of the following calendar year areother person charged with the duty of filthe end of the taxable year in which the
treated as made for that first year. Thing the decedent’s final Federal incomamount was first converted (or the due
regulations under section 402(c) and thex return. date for that taxable year), or that a tax-
proposed regulations under sections Commentators also asked whether agpayer who transfers a converted amount
401(a)(9) and 408(a)(6) and (b)(3) proexcess contribution to an IRA made in dack to a traditional IRA in a recharacteri-
vide that the first amount distributed durprior year, and applied against the contrization must wait until the passage of a
ing a calendar year is treated as a requirgdition limits in the current year underfixed number of days before reconverting.
minimum distribution to the extent thatsection 4973, may be recharacterizedilthough Notice 98-50 invited interested
the amount required to be distributed foOnly actual contributions may be recharparties to submit comments on those ap-
that calendar year under section 401(a)(kterized; thus, excess contributions actgroaches, little comment was received on
has not been distributed. For these reatly made for a prior year and deemed tthat issue. The final regulations provide
sons, the final regulations retain the rul@e current-year contributions for purposeseconversion rules for 2000 and subse-
of the proposed regulations. of section 4973, are not contributions thaguent years that generally differ from the
are eligible to be recharacterized (unlessterim rules of Notice 98-50. However,
the recharacterization would still befor 1998 and 1999, the final regulations
The final regulations clarify that thetimely with respect to the taxable year focontinue the interim rules of Notice
Computation of net income under §1408Wh|Ch the contributions were actually98—50.
4(c)(2)(iii) in the case of a commingledmade). This rule applies to any excess Effective January 1, 2000, an IRA
IRA may include net losses on the amourftontribution, whether made to a tradiowner who converts an amount from a
to be recharacterized. tional or a Roth IRA. traditional IRA to a Roth IRA during any
Commentators asked the IRS and Trea- Commentators asked for clarificationtaxable year and then transfers that
sury to clarify whether an amount conregarding a conduit IRA that is convertecamount back to a traditional IRA by
verted from a SEP IRA or SIMPLE IRA to a Roth IRA and subsequently recharaeneans of a recharacterization may not re-
to a Roth IRA may be recharacterizederized back to a traditional IRA. Theconvert that amount from the traditional
back to the SEP IRA or SIMPLE IRA IRS and Treasury note that a conduit IRARA to a Roth IRA before the beginning
from which the amount was convertedthat is converted to a Roth IRA and subsesf the taxable year following the taxable
The final regulations provide that Rothquently recharacterized back to a tradiyear in which the amount was converted
IRA conversion contributions from a SEFtional IRA retains its status as a conduito a Roth IRA or, if later, the end of the
IRA or SIMPLE IRA may be recharacter-IRA because the effect of the recharacterB0-day period beginning on the day on
ized to a SEP IRA or SIMPLE IRA (in- zation is to treat the amount recharactewhich the IRA owner transfers the
cluding the original SEP IRA or SIMPLE ized as though it had been transferred damount from the Roth IRA back to a tra-
IRA). Another commentator also askedectly from the original conduit IRA into ditional IRA by means of a recharacteri-
for clarification whether it is necessary tcanother conduit IRA. zation. As under Notice 98-50, any
track the source of assets (i.e., as em- Commentators also asked whether amount previously converted is adjusted
ployer or employee contributions) con+echaracterization is subject to withholdfor subsequent net income in determining
verted from a SEP IRA or SIMPLE IRA ing. A recharacterization is not a desigthe amount subject to the limitation on
to a Roth IRA for purposes of determininghated distribution under section 3405 andubsequent reconversions.
whether such assets may be recharactéperefore, is not subject to withholding. Areconversion made before the later of
ized. The prohibition on recharacterizing The final regulations also provide ruleghe beginning of the next taxable year or
employer contributions to a SEP IRA orregarding the “reconversion” of anthe end of the 30-day period that begins
SIMPLE IRA set forth in the final regula- amount that has been transferred from @n the day of the recharacterization is
tions only applies to those contributions aRoth IRAto a traditional IRA by means oftreated as a “failed conversion” (a distrib-
the time they are made to the SEP IRA oa recharacterization after having been eamtion from the traditional IRA and a regu-
SIMPLE IRA. Once such contributionslier converted from a traditional IRA to alar contribution to the Roth IRA), subject
have been made to a SEP IRA or a SIMRoth IRA. After publication of the pro- to correction through a recharacterization
PLE IRA, the SEP IRA or SIMPLE IRA posed regulations, the IRS and Treasutfyack to a traditional IRA. For these pur-
may be converted to a Roth IRA and suhissued Notice 98-50, which provides inposes, only a failed conversion resulting
sequently recharacterized (provided, iterim rules regarding Roth IRA reconver{from a failure to satisfy the statutory re-

Recharacterizations of IRA Contributions
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quirements for a conversion (e.g., theluring 1998 or 1999 for which the IRAtion is recharacterized, the initial contri-
$100,000 modified adjusted gross incomewner was not eligible is deemed to be abution does not start the 5-year period.
limit) is treated as a conversion in deter‘excess reconversion” and does nothe final regulations provide that an ex-
mining when an IRA owner may make achange the IRA owner’s taxable convereess contribution that is distributed in ac-
reconversion. Thus, an IRA owner whosgion amount. Instead, the excess reconerdance with section 408(d)(4) does not
taxable year is the calendar year and wheersion and the last preceding recharastart the 5-year period.

converts an amount to a Roth IRA in 200@erization are not taken into account for One commentator questioned the rule
and then transfers that amount back to gurposes of determining the IRA owner’sn the proposed regulations providing that
traditional IRA on January 18, 2001 betaxable conversion amount, and the IRA& distribution allocable to a conversion
cause his or her adjusted gross income faner’s taxable conversion amount igontribution is treated as made first from
2000 exceeds $100,000 cannot reconvestsed on the last reconversion that wdbe portion (if any) that was includible in
that amount until February 17, 2001 (th@ot an excess reconversion. An excess r@toss income as a result of the conver-
first day after the end of the 30-day periodonversion is otherwise treated as a valigion. The IRS and Treasury note that this
beginning on the day of the recharacterkeconversion. The final regulationsg’esult is plainly compelled by section
zation transfer) because the failed convegrandfather conversions and reconver?08A(d)(4)(B)(ii). Another commentator
sion made in 2000 is treated as a convegions made before November 1, 1998. inquired about the treatment of all conver-

sion for purposes of the reconversion sions as designated distributions under
rules. However, if that IRA owner inad-Distributions section 3405; the commentator suggested
vertently attempts to reconvert that that conversions effected by means of

amount before February 17, 2001, the a(tfomrrrlee?]?so?eseaﬁgir?onf)?é?}?iarla(;f)i(tj)lIent;hterusme'to' trustee transfers should not be

tempted reconversion is not treated as a. €9 9P : reated as designated distributions subject
. 'atlon, the final regulations clarify that a X . .

conversion for purposes of the reconver= o withholding. However, section

sion rules (although it is otherwise treate F({)Anquetlllfle((jj d||str;buttr;on frtomt ?h Rtottr? 408A(d)(3) treats all Roth IRA conver-
as a failed conversion). Therefore, th IS taxed only 1o the extent that the

A sions as distributions regardless of how
IRA owner could transfer the amounmount of the distribution, when added t

. o ?hey are effected.
back to a traditional IRAin a recharacteri@!l Previous distributions (whether or not
zation and reconvert it at any time on o

ey were qualified distributions) and reReporting Requirements

after February 17, 2001. If the IRA ownerduced by the taxable amount of such pre- , , ,

does reconv{zrt the amount on or aftefious distributions, exceed the owner’s The final regulations retain the report
February 17, 2001, he or she cannot r&ontributions to all his or her Roth IRAs. ing rules set forth in the proposed regula-

convert that amount again until 2002. Commentators also asked for clarifical'©ns:

As indicated above, the final regulalion regarding whether a beneficiary may-rective Date
tions continue the interim rules of Notice?d9regate his or her inherited Roth IRAs _ _ _
98-50 applicable for 1998 and 1999 With other Roth IRAs maintained by such The final regulations are applicable to

Therefore, an IRA owner who converts afeneficiary. The final regulations providetaxable years beginning on or after Janu-
amount from a traditional IRA to a Roththat a beneficiary’s inherited Roth IRAary 1, 1998, the effective date for section

IRA during 1998 and then transfers thag‘a% 'I“s; be ,a?qregaged wit:hbanyf.o.the408A.
amount back to a traditional IRA by™0 maintained by such benenciary, ;
means of a recharacterization may recgﬁexcept for other Roth IRAs that the bene>PeCial Analyses
vert that amount once (but no more thaficiary inherited from the same decedent), |t has been determined that the final
once) on or after November 1, 1998 an#nless the beneficiary, as the spouse @égulations are not a significant regula-
on or before December 31, 1998; the IRAhe decedent and sole beneficiary of thgyry action as defined in Executive Order
owner may also reconvert that amouniRoth IRA, elects to treat the Roth IRA as|2866. Therefore, a regulatory assess-
once (but no more than once) durindis or her own. ment is not required. It also has been de-
1999. Similarly, an IRA owner who con- In addition, commentators also askegermined that section 553(b) of the Ad-
verts an amount from a traditional IRA tofor clarification regarding whether the 5-ministrative Procedure Act (5 U.S.C.
a Roth IRA during 1999 that has not beet@xable year period for determiningchapter 5) does not apply to these regula-
converted before and then transfers thathether a distribution is a qualified distri-tions. Further, it is hereby certified, pur-
amount back to a traditional IRA bybution starts over for subsequent RotBuant to sections 603(a) and 605(b) of the
means of a recharacterization may recodRA contributions if the entire accountRegulatory Flexibility Act, that the col-
vert that amount once (but no more thahalance in a Roth IRAis distributed to theection of information in these regulations
once) on or before December 31, 199%0th IRA owner before he or she makewill not have a significant economic im-
In contrast to the rule for years after 199%ny other Roth IRA contributions. Inpact on a substantial number of small en-
a failed conversion is not treated as a cosuch a case, the 5-taxable-year periaities. The cost of the collection of infor-
version for these 1998 and 1999 interindoes not start over. However, if an initiamation is insignificant because the
rules. Roth IRA contribution is made to a Rothprimary reporting burden is on the indi-
As did Notice 98-50, the final regula-IRA that subsequently is revoked within Aidual and not the small entity. Therefore
tions provide that a reconversion madeéays, or if an initial Roth IRA contribu- the collection of information will not have

1999-8 |.R.B. 7 February 22, 1999



a substantial economic impact. There408A of the Internal Revenue Code as folthe provisions of section 401(a)(9)) do not
fore, a regulatory flexibility analysis lows: apply to a Roth IRA during the lifetime of
under the Regulatory Flexibility Act (581.408A-1 Roth IRAs in general. the owner; and contributions to a Roth
U.S.C. chapter 6) is not required. Pur§1.408A-2 Establishing Roth IRAs. IRA can be made after the owner has at-
suant to section 7805(f) of the InternaB1.408A-3 Contributions to Roth IRAs. tained age 70.

Revenue Code, the notice of proposeg1.408A-4 Converting amounts to Roth o

rulemaking preceding these regulationfRAs. §1.408A-2 Establishing Roth IRAs.

was submitted to the Chief Counsel _fo§1.408A—5 Recharacterized contribu- This section sets forth the following
Advocacy of the Small Business Admin-tions. o questions and answers that provide rules
istration for comment on its impact on§1.408A-6 Distributions. applicable to establishing Roth IRAs:
small business. §1.408A-7 Reporting. Q-1. Who can establish a Roth IRA?
§1.408A-8 Definitions. A-1. Except as provided in A-3 of this
§1.408A-9 Effective date. section, only an individual can establish a
_ The principal author of the final reguia-g, 456, 1 Roth IRAS in general. Roth IRA. In addition, in order to be eli-
tions is Cathy A. Vohs, Office of Associ- gible to contribute to a Roth IRA for a
ate Chief Counsel (Employee Benefits This section sets forth the followingparticular year, an individual must satisfy
and Exempt Organizations). Howeverguestions and answers that discuss tlertain compensation requirements and
other personnel from the IRS and Treapackground and general features of Rothdjusted gross income limits (see

Drafting Information

sury Department participated in their detras: §1.408A-3 A-3).
velopment. Q-1 What is a Roth IRA? Q-2. How is a Roth IRA established?
r o+ * % % A-1. (a) A Roth IRA is a new type of A-2. A Roth IRA can be established
individual retirement plan that individualswith any bank, insurance company, or
Adoption of Amendments to the can use, beginning in 1998. Roth IRA®ther person authorized in accordance
Regulations are described in section 408A, which wawith §1.408-2(e) to serve as a trustee with

) added by the Taxpayer Relief Act of 1997Fespect to IRAs. The document establish-
Accordingly, 26 CFR parts 1 and 602 TRA 97), Public Law 105-34 (111 Stat.ing the Roth IRA must clearly designate
are amended as follows: 788). the IRA as a Roth IRA, and this designa-
PART 1—INCOME TAXES ' (b) Roth IRAs are treated like tradi-tion cannot be changeq at a later date.
tional IRAs except where the InternalThus, an IRA that is designated as a Roth
Paragraph 1. The authority citation foRevenue Code specifies different treattRA cannot later be treated as a traditional
part 1 is amended by adding entries in nunent. For example, aggregate contribdRA. However, see §1.408A-4 A-1(b)(3)
merical order to read in part as follows: tions (other than by a conversion or othefior certain rules for converting a tradi-
Authority: 26 U.S.C. 7805 * * * rollover) to all an individual's Roth IRAs tional IRA to a Roth IRA with the same
§1.408A-1 also issued under 26 U.S.Gare not permitted to exceed $2,000 for ustee by redesignating the traditional
408A. taxable year. Further, income earned diRA as a Roth IRA, and see §1.408A-5
81.408A-2 also issued under 26 U.S.Gunds held in a Roth IRA is generally notfor rules for recharacterizing certain IRA
408A. taxable. Similarly, the rules of sectioncontributions.
§1.408A-3 also issued under 26 U.S.C408(e), such as the loss of exemption of Q-3. Can an employer or an association
408A. the account where the owner engages inod employees establish a Roth IRA to hold
81.408A-4 also issued under 26 U.S.Gyrohibited transaction, apply to Rothcontributions of employees or members?
408A. IRAs in the same manner as to traditional A-3. Yes. Pursuant to section 408(c),
§1.408A-5 also issued under 26 U.S.QRAs. an employer or an association of employ-
408A. Q-2. What are the significant differ-ees can establish a trust to hold contribu-
§1.408A—6 also issued under 26 U.S.Gences between traditional IRAs and Rottions of employees or members made
408A. IRAS? under a Roth IRA. Each employee’s or
§1.408A-7 also issued under 26 U.S.C. A-2. There are several significant dif-member’s account in the trust is treated as
408A. ferences between traditional IRAs anch separate Roth IRA that is subject to the
§1.408A-8 also issued under 26 U.S.QRoth IRAs under the Internal Revenugenerally applicable Roth IRA rules. The
408A. Code. For example, eligibility to con-employer or association of employees
§1.408A-9 also issued under 26 U.S.Gyipyte to a Roth IRA is subject to speciamay do certain acts otherwise required by
408A. *** . modified AGI (adjusted gross income)an individual, for example, establishing
Par. 2. Sections 1.408A-0 throughimits; contributions to a Roth IRA are and designating a trust as a Roth IRA.
1.408A-9 are added to read as follows: neyer deductible; qualified distributions Q-4. What is the effect of a surviving
§1.408A-0 Roth IRAs: table of contents.from a Roth IRA are r_10t inc_lgdible in spouse (_)f a Roth IRA owner treating an
gross income; the required minimum distRA as his or her own?
This table of contents lists the regulatribution rules under section 408(a)(6) A-4. If the surviving spouse of a Roth
tions relating to Roth IRAs under sectiorand (b)(3) (which generally incorporatelRA owner treats a Roth IRA as his or her
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own as of a date, the Roth IRA is treated (b) For Roth IRAs, the maximum Roth IRA. Because C's $1,200 Roth IRA contribu-
from that date forward as though it weramount described in paragraph (a) of thi¢on does not exceed the phased-out maximum Roth
established for the benefit of the survivingA-3 is phased out between certain Ievel:g//: (C:g:l]tt:iltt))ll;ttilgr?s0<§o$:rl1lo3t4§x2:§ dbg%‘(‘)%e CC;SS ;’;3:
spouse and not the original Roth IRAof modified AGI. For an individual Who |ga contribution does not exceed the maximum per-
owner. Thus, for example, the survivings not married, the dollar amount iSmissible contribution.
spouse is treated as the Roth IRA owngrhased out ratably between modified AGI
for purposes of applying the minimumof $95,000 and $110,000; for a married Q-4. How is compensation defined for
distribution requirements under sectionndividual filing a joint return, between Purposes of the Roth IRA contribution
408(a)(6) and (b)(3). Similarly, the surmodified AGI of $150,000 and $160,000/imit? o
viving spouse is treated as the Roth IRAnd for a married individual filing sepa- A-4- For purposes of the contribution
owner rather than a beneficiary for purrately, between modified AGI of $0 andlimit described in A-3 of this section, an
poses of determining the amount of ang10,000. For this purpose, a married indindividual's compensation is the same as
distribution from the Roth IRA that is in- vidual who has lived apart from his or hefhat used to determine the maximum con-
cludible in gross income and whether thepouse for the entire taxable year and wHfbution an individual can make to a tra-
distribution is subject to the 10-percenfiles separately is treated as not marriedlitional IRA. This amount is defined in
additional tax under section 72(t). Under section 408A(c)(3)(A), in applyingSection 219(f)(1) to include wages, com-
the phase-out, the maximum amount idissions, professional fees, tips, and
rounded up to the next higher multiple 0»p.ther amounts received fo_r personal ser-
This section sets forth the following$10 and is not reduced below $200 unt!C€s, as well as taxable alimony and sep-
questions and answers that provide rul&®mpletely phased out. arate maintenance payments received
regarding contributions to Roth IRAs: (c) If an individual makes regular con-under a decree of divorce or separate
Q-1. What types of contributions aretributions to both traditional IRAs andMaintenance. Compensation also in-
permitted to be made to a Roth IRA?  Roth IRAs for a taxable year, the maxigludes earned income as deflned in sec-
A-1. There are two types of contribu-mum limit for the Roth IRA is the lessertion 401(c)(2), but does not include any
tions that are permitted to be made to @f— amount received as a pension or annuity
Roth IRA: regular contributions and qual- (1) The amount described in paragrapfr as deferred compensation.  In addition,
ified rollover contributions (including (a) of this A-3 reduced by the amountiNder section 219(c), a married individual
conversion contributions). The term regeontributed to traditional IRAs for thefiling a joint return is permitted to make
ular contributions means contributiongaxable year; and an IRA contribution by treating his or her
other than qualified rollover contribu- (2) The amount described in paragraphPouse’s higher compensation as his or
tions. (b) of this A-3. Employer contributions, her own, but only to the extent that the
Q-2. When are contributions permittedncluding elective deferrals, made under 8P0USe’s compensation is not being used
to be made to a Roth IRA? SEP or SIMPLE IRA Plan on behalf of anfor purposes of the spouse making a con-
A-2. (a) The provisions of sectionindividual (including a self-employed indi- tribution to a Roth IRA or a deductible
408A are effective for taxable years bevidual) do not reduce the amount of the incontribution to a traditional IRA.
ginning on or after January 1, 1998dividual’s maximum regular contribution.  Q-5. What is the significance of modi-
Thus, the first taxable year for which con- (d) The rules in this A-3 are illustratedfied AGI and how is it determined?

81.408A—3 Contributions to Roth IRAs.

tributions are permitted to be made to Ay the following examples: A-5. Modified AGI is used for pur-
Roth IRA by an individual is the individ- _ poses of the phase-out rules described in
ual’s taxable year beginning in 1998. Example 1.1n 1998, unmarried, calendar-yearao_3 of this section and for purposes of the

) . . taxpayer B, age 60, has modified AGI of $40,00 . S
(b) Regular contributions for a particu-ang compensation of $5,000. For 1998, B can co 100,000 modified AGI limitation de-

lar taxable year must generally be conribute a maximum of $2,000 to a traditional IRA, aSCfibed in §1.408A-4 A-2(a) (relating to
tributed by the due date (not including exRoth IRA or a combination of traditional and Rotheligibility for conversion). As defined in
tensions) for filing a Federal income taxRAs. section 408A(c)(3)(C)(i), modified AGI is
return for that taxable year. (Se ixc?vr\:;‘fl'grz;Shsiﬁgtfhzrteéh\i;zgz ?ﬁgg‘gurﬁhe same as adjusted gross income under
§1.408A-5 regarding rec:}’]"’“""Cte"izaﬂorllegular cont}ibution limit by contributing $2,000 to section 219(g)(3)(A) (U,'Sed to dgterr_nlne
of certain contributions.) a traditional IRA and $2,000 to a Roth IRA for 1098 the amount of deductible contributions
Q-3. What is the maximum aggregat&he $2,000 to B’s Roth IRA would be an exces¢hat can be made to a traditional IRA by
amount of regular contributions an indi-<contribution to B's Roth IRA for 1998 because aman individual who is an active participant
vidual is eligible to contribute to a Rothli”:r:‘e’l'ldI‘;aA"Stﬁ‘;:trtf:“ggfhﬁ:pp"ed fisttoatradiin an employer-sponsored retirement
IRA for a taxable year?. Exampie 3.The facts are the same aErample plan), except that. any convgrsion is disre-
A-3. (a) The maximum aggregater, except that B's compensation is $900. The max@arded in determining modified AGI. For
amount that an individual is eligible tomum amount B can contribute to either a traditions@xample, the deduction for contributions
contribute to all his or her Roth IRAs as dRA or a Roth (or a combination of the two) forto an IRA is not taken into account for
regular contribution for a taxable year is-998 is $900. purposes of determining adjusted gross

. - Example 4. In 1998, unmarried, calendar-year-. .
the same as the maximum for tradnmnquXpayer C. age 60, has modified AGI of $1oo,00(5ncome under section 219 and thus does

IRAs: $2,000 or, if less, that individual's sng compensation of $5,000. For 1998, C cor?0t @pply in determining modified AGI
compensation for the year. tributes $800 to a traditional IRA and $1,200 to &0r Roth IRA purposes.
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Q-6. Is a required minimum distribu-are satisfied. First, the IRA owner musfunds are paid from the traditional IRA.
tion from an IRA for a year included in in-satisfy the modified AGI limitation de- In this case, the modified AGI subject to
come for purposes of determining modiscribed in A-2(a) of this section and, ifthe $100,000 limit is the modified AGI
fied AGI? married, the joint filing requirement de-derived from the joint return using the

A-6. (a) Yes. For taxable years beginscribed in A-2(b) of this section. Secondgouple’s combined income. The only ex-
ning before January 1, 2005, any requirethe amount contributed to the Roth IRAception to this joint filing requirement is
minimum distribution from an IRA under must satisfy the definition of a qualifiedfor an individual who has lived apart from
section 408(a)(6) and (b)(3) (which genrollover contribution in section 408A(e)his or her spouse for the entire taxable
erally incorporate the provisions of secfi.e., it must satisfy the requirements for gear. If the married individual has lived
tion 401(a)(9)) is included in income forrollover contribution as defined in sectiomapart from his or her spouse for the entire
purposes of determining modified AGI.  408(d)(3), except that the one-rollovertaxable year, then such individual can

(b) For taxable years beginning afteper-year limitation in section treat himself or herself as not married for

December 31, 2004, and solely for pur408(d)(3)(B) does not apply). purposes of this paragraph, file a separate
poses of the $100,000 limitation applica- (b) An amount can be converted by anyeturn and be subject to the $100,000
ble to conversions, modified AGI doesof three methods— limit on his or her separate modified AGI.

not include any required minimum distri- (1) An amount distributed from a tradi-In all other cases, a married individual fil-
butions from an IRA under sectiontional IRAis contributed (rolled over) to aing a separate return is not permitted to
408(a)(6) and (b)(3). Roth IRA within the 60-day period de-convert an amount to a Roth IRA, regard-
Q-7. Does an excise tax apply if an inscribed in section 408(d)(3)(A)(i); less of the individual’s modified AGI.
dividual exceeds the aggregate regular (2) An amount in a traditional IRAis Q-3. Is a remedy available to an indi-
contribution limits for Roth IRAs? transferred in a trustee-to-trustee transfeiidual who makes a failed conversion?
A-7. Yes. Section 4973 imposes an arfrom the trustee of the traditional IRAto  A-3. (a) Yes. See §1.408A-5 for rules
nual 6-percent excise tax on aggregai@e trustee of the Roth IRA; or permitting a failed conversion amount to
amounts contributed to Roth IRAs that (3) An amount in a traditional IRA is be recharacterized as a contribution to a
exceed the maximum contribution limitstransferred to a Roth IRA maintained byraditional IRA. If the requirements in
described in A-3 of this section. Any conthe same trustee. For purposes of sectiof$.408A-5 are satisfied, the failed con-
tribution that is distributed, together with408 and 408A, redesignating a traditionalersion amount will be treated as having
net income, from a Roth IRA on or beforgRA as a Roth IRA is treated as a transfébeen contributed to the traditional IRA
the tax return due date (plus extensiongf the entire account balance from a tradiand not to the Roth IRA.
for the taxable year of the contribution igjonal IRA to a Roth IRA. (b) If the contribution is not recharac-
treated as not contributed. Net income (c) Any converted amount is treated agerized in accordance with §1.408A-5,
described in the previous sentence is iy distribution from the traditional IRA andthe contribution will be treated as a regu-
cludible in gross income for the taxabley qualified rollover contribution to the lar contribution to the Roth IRA and, thus,
year in which the contribution is madeRoth IRA for purposes of section 408 anén excess contribution subject to the ex-
Aggregate excess contributions that argection 408A, even if the conversion isise tax under section 4973 to the extent
not distributed from a Roth IRA on or be-zccomplished by means of a trustee-tdhat it exceeds the individual's regular
fore the tax return due date (with extenyystee transfer or a transfer betweecontribution limit. This is the result re-
sions) for the taxable year of the contribuirAs of the same trustee. gardless of which of the three methods
tions are reduced as a deemed Roth IRA () A transaction that is treated as a@escribed in A-1(b) of this section applies
contribution for each subsequent taxablgyjled conversion under §1.408A—5to this transaction. Additionally, the dis-
year to the extent that the Roth IRA ownep_g(a)(1) is not a conversion. tribution from the traditional IRA will not
does not actually make regular IRA con- .2, what are the modified AGI limi- be eligible for the 4-year spread and will
tributions for such years. Section 49734tjon and joint filing requirements for be subject to the additional tax under sec-
applies separately to an individual's Rotlyonyersions? tion 72(t) (unless an exception under that
IRAs and other types of IRAs. A-2. (a) An individual with modified section applies).
§1.408A—4 Converting amounts to Roth AGI i.n excess qf $100,000 for a taxable Q-4. .Do any special rul.es ap.ply.tc.) a
IRAS. year is not permitted to convert an amourgonversion of an amount in an individ-
to a Roth IRA during that taxable yearual's SEP IRA or SIMPLE IRA to a Roth
This section sets forth the followingThis $100,000 limitation applies to thelRA?
questions and answers that provide rulgdexable year that the funds are paid from A-4. (a) An amount in an individual’s
applicable to Roth IRA conversions: the traditional IRA, rather than the yealSEP IRA can be converted to a Roth IRA
Q-1. Can an individual convert anthey are contributed to the Roth IRA. on the same terms as an amount in any
amount in his or her traditional IRAto a (b) If the individual is married, he orother traditional IRA.

Roth IRA? she is permitted to convert an amount to a (b) An amount in an individual's SIM-
A-1. (a) Yes. An amount in a tradi-Roth IRA during a taxable year only if thePLE IRA can be converted to a Roth IRA
tional IRA may be converted to anindividual and the individual’s spouse fileon the same terms as a conversion from a
amount in a Roth IRA if two requirementsa joint return for the taxable year that théraditional IRA, except that an amount
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distributed from a SIMPLE IRA during distribution from a traditional IRA and aamount for each of the next 3 years. This
the 2-year period described in sectionollover contribution to a Roth IRA and4-year spread also applies if the conver-
72(t)(6), which begins on the date that thaot as a trustee-to-trustee transfer for pusion amount was distributed in 1998 and
individual first participated in any SIM- poses of section 408 and section 408A&ontributed to the Roth IRA within the
PLE IRA Plan maintained by the individ-Thus, in a year for which a minimum dis-60-day period described in section
ual's employer, cannot be converted to #&ibution is required (including the calen-408(d)(3)(A)(i), but after December 31,
Roth IRA. Pursuant to section 408(d)dar year in which the individual attains1998. However, see §1.408A-6 A-6 for
(3)(G), a distribution of an amount fromage 7@), an individual may not convert special rules requiring acceleration of in-
an individual's SIMPLE IRA during this the assets of an IRA (or any portion otlusion if an amount subject to the 4-year
2-year period is not eligible to be rolledthose assets) to a Roth IRA to the extesipread is distributed from the Roth IRA
over into an IRA that is not a SIMPLEthat the required minimum distributionbefore 2001.
IRA and thus cannot be a qualifiedfor the traditional IRA for the year has not Q-9. Is the taxable conversion amount
rollover contribution. This 2-year periodbeen distributed. included in income for all purposes?
of section 408(d)(3)(G) applies separately (c) If a required minimum distribution  A-9. Except as provided below, any
to the contributions of each of an individ-is contributed to a Roth IRA, it is treatedaxable conversion amount includible in
ual’s employers maintaining a SIMPLEas having been distributed, subject to thgross income for a year as a result of the
IRA Plan. normal rules under section 408(d)(1) andonversion (regardless of whether the in-
(c) Once an amount in a SEP IRA o1(2), and then contributed as a regular comlividual is using a 4-year spread) is in-
SIMPLE IRA has been converted to dribution to a Roth IRA. The amount ofcluded in income for all purposes. Thus,
Roth IRA, it is treated as a contribution tadhe required minimum distribution is not afor example, it is counted for purposes of
a Roth IRA for all purposes. Future con€onversion contribution. determining the taxable portion of social
tributions under the SEP or under the Q-7. What are the tax consequencesecurity payments under section 86 and
SIMPLE IRA Plan may not be made towhen an amount is converted to a Rotfor purposes of determining the phase-out
the Roth IRA. IRA? of the $25,000 exemption under section
Q-5. Can amounts in other kinds of re- A-7. (a) Any amount that is converted469(i) relating to the disallowance of pas-
tirement plans be converted to a Rotlo a Roth IRA is includible in gross in-sive activity losses from rental real estate
IRA? come as a distribution according to thactivities. However, as provided in
A-5. No. Only amounts in anotherrules of section 408(d)(1) and (2) for the81.408A-3 A-5, the taxable conversion
IRA can be converted to a Roth IRA. Fotaxable year in which the amount is disamount (and any resulting change in other
example, amounts in a qualified plan otributed or transferred from the traditionaklements of adjusted gross income) is dis-
annuity plan described in section 401(alRA. Thus, any portion of the distributionregarded for purposes of determining
or 403(a) cannot be converted directly tor transfer that is treated as a return ohodified AGI for section 408A.
a Roth IRA. Also, amounts held in an anbasis under section 408(d)(1) and (2) is Q-10. Can an individual who makes a
nuity contract or account described in seaiot includible in gross income as a result998 conversion elect not to have the 4-
tion 403(b) cannot be converted directhof the conversion. year spread apply and instead have the
to a Roth IRA. (b) The 10-percent additional tax undefull taxable conversion amount includible
Q-6. Can an individual who has atsection 72(t) generally does not apply tin gross income for 19987
tained at least age %My the end of a cal- the taxable conversion amount. But see A-10. Yes. Instead of having the tax-
endar year convert an amount distributeg1.408A-6 A-5 for circumstances undenble conversion amount for a 1998 con-
from a traditional IRA during that year towhich the taxable conversion amounversion included over 4 years as provided
a Roth IRA before receiving his or her rewould be subject to the additional taxunder
quired minimum distribution with respectunder section 72(t). A-8 of this section, an individual can
to the traditional IRA for the year of the (c) Pursuant to section 408A(e), a corelect to include the full taxable conver-
conversion? version is not treated as a rollover for pursion amount in income for 1998. The
A-6. (a) No. In order to be eligible forposes of the one-rollover-per-year rule oélection is made on Form 8606 and can-
a conversion, an amount first must be elisection 408(d)(3)(B). not be made or changed after the due date
gible to be rolled over. Section 408(d)(3) Q-8. Is there an exception to the in{including extensions) for filing the 1998
prohibits the rollover of a required mini-come-inclusion rule described in A-7 ofFederal income tax return.
mum distribution. If a minimum distrib- this section for 1998 conversions? Q-11. What happens when an individ-
ution is required for a year with respectto A-8. Yes. In the case of a distributiorual who is using the 4-year spread dies,
an IRA, the first dollars distributed dur-(including a trustee-to-trustee transferjiles separately, or divorces before the full
ing that year are treated as consisting dfom a traditional IRA on or before De-taxable conversion amount has been in-
the required minimum distribution until cember 31, 1998, that is converted to eluded in gross income?
an amount equal to the required miniRoth IRA, instead of having the entire A-11. (a) If an individual who is using
mum distribution for that year has beeraxable conversion amount includible irthe 4-year spread described in A-8 of this
distributed. income in 1998, an individual includes insection dies before the full taxable con-
(b) As provided in A-1(c) of this sec-gross income for 1998 only one quarter ofersion amount has been included in
tion, any amount converted is treated asthat amount and one quarter of thagross income, then the remainder must be
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included in the individual’s gross incomeapply to the extent that these nonqualifiethe SECOND IRA will not fail to be a
for the taxable year that includes the datgistributions are part of a series of subtrustee-to-trustee transfer merely because
of death. stantially equal periodic payments. Nevboth IRAs are maintained by the same
(b) However, if the sole beneficiary ofertheless, to the extent that such distribdrustee. For purposes of section
all the decedent’s Roth IRAs is the deceions are allocable to a 1998 conversioA08A(d)(6), redesignating the FIRST IRA
dent’s spouse, then the spouse can electdontribution with respect to which the 4-as the SECOND IRA will be treated as a
continue the 4-year spread. Thus, thgear spread for the resultant income incldransfer of the entire account balance
spouse can elect to include in gross inconsgon applies (see A-8 of this section) anffom the FIRST IRA to the SECOND
the same amount that the decedent wouide received during 1998, 1999, or 200dRA.
have included in each of the remaininghe special acceleration rules of (b) This recharacterization election can
years of the 4-year period. Where th€1.408A—6 A-6 apply. However, if thebe made only if the trustee-to-trustee
spouse makes such an election, the amouwniginal series of substantially equal perifransfer from the FIRST IRA to the SEC-
includible under the 4-year spread for thedic payments does not continue to b@ND IRA is made on or before the due
taxable year that includes the date of theistributed in substantially equal periodicdate (including extensions) for filing the
decedent’s death remains includible in thpayments from the Roth IRA after thelndividual's Federal income tax return for
decedent’s gross income and is reported @onversion, the series of payments wilihe taxable year for which the contribu-
the decedent's final Federal income tax rehave been modified and, if this modificafion was made to the FIRST IRA. For
turn. The election is made on either Forrtion occurs within 5 years of the first payPUrPoses of this section, a conversion that
8606 or Form 1040, in accordance with thenent or prior to the individual becoming!'S @ccomplished through a rollover of a
instructions to the applicable form, for thedisabled or attaining age B9the tax- distribution from a traditional IRA in a
taxable year that includes the decedentsayer will be subject to the recapture ta{@xaPle year that, 60 days after the distrib-
date of death and cannot be changed aftef section 72(t)(4)(A). ution (as described in section 408(d)(3)-
the due date (including extensions) for fil- Q-13. Can a 1997 distribution from a”)(). is contributed to a Roth IRAin the
ing the Federal income tax return for théraditional IRA be converted to a Rothr?ext taxable yearis treated as a contribu-
spouse’s taxable year that includes thRA in 19987 tion for the eqrhertaxable year.
decedent’s date of death. A-13. No. An amount distributed from Q_' 2. What |s.the proper treatment of the
(c) If a Roth IRA owner who is using a traditional IRA in 1997 that is con-Net Income attnb_utab!e to the amount ofoa
the 4-year spread and who was married inibuted to a Roth IRA in 1998 would notcontrlbunon thatis bglng rechargctenzed.
1998 subsequently files separately or die a conversion contribution. See A-3 of A-2. (a) The net income attrlbu_table_ 0
vorces before the full taxable conversiotthis section regarding the remedy for 4'€ amount of a contribution that is being

amount has been included in gross irfailed conversion. recharacterized must pe transferrgd 'to the
come. the remainder of the taxable co SECOND IRA along with the contribution.

. ) ; 51.408A-5 Recharacterized (b) If the amount of the contribution
version amount must be included in th contributions. being recharacterized was contributed to a

Roth .lRA OWNET'S gross income over the separate IRA and no distributions or addi-
remaining years in the 4-year period (Un- This section sets forth the followingtional contributions have been made from

less accelerated because of distribution @festions and answers that provide rulgs to that IRA at any time, then the contri-
death). S regarding recharacterizing IRA contribuution is recharacterized by the trustee of
Q-12. Can an individual convert a tratjons: the FIRST IRA transferring the entire ac-
ditional IRA to a Roth IRA if he or she is Q-1. Can an IRA owner recharacterizegount balance of the FIRST IRA to the
receiving substantially equal periodiccertain contributions (i.e., treat a contritrustee of the SECOND IRA. In this case,
payments within the meaning of sectiomution made to one type of IRA as madene net income (or loss) attributable to the
72()(2)(A)(iv) from that traditional IRA? to a different type of IRA) for a taxablecontribution being recharacterized is the
A-12. Yes. Not only is the conversionyear? difference between the amount of the
amount itself not subject to the early dis- A-1. (a) Yes. In accordance with secoriginal contribution and the amount
tribution tax under section 72(t), but theion 408A(d)(6), except as otherwise protransferred.
conversion amount is also not treated asvaded in this section, if an individual (c) If paragraph (b) of this A-2 does not
distribution for purposes of determiningmakes a contribution to an IRA (theapply, then the net income attributable to
whether a modification within the mean+IRST IRA) for a taxable year and therthe amount of a contribution is calculated
ing of section 72(t)(4)(A) has occurredtransfers the contribution (or a portion ofn the manner prescribed by §1.408—
Distributions from the Roth IRA that arethe contribution) in a trustee-to-trusteet(c)(2)(ii) (disregarding the parenthetical
part of the original series of substantialltransfer from the trustee of the FIRSTclause in §1.408—4(c)(2)(iii)).
equal periodic payments will be nonquali{RA to the trustee of another IRA (the Q-3. What is the effect of recharacter-
fied distributions from the Roth IRA until SECOND IRA), the individual can electizing a contribution made to the FIRST
they meet the requirements for being & treat the contribution as having beelfRA as a contribution made to the SEC-
gualified distribution, described inmade to the SECOND IRA, instead of tdOND IRA?
81.408A—6 A-1(b). The additional 10-the FIRST IRA, for Federal tax purposes. A-3. The contribution that is being
percent tax under section 72(t) will notA transfer between the FIRST IRA andrecharacterized as a contribution to the
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SECOND IRA is treated as having beetransfer, in a trustee-to-trustee transfetion to the SECOND IRA is treated as
originally contributed to the SECOND the amount of the contribution and net inmade on the same date (and for the same
IRA on the same date and (in the case of@me allocable to the contribution to theéaxable year) as the date the contribution
regular contribution) for the same taxablérustee of the SECOND IRA; and thebeing recharacterized was made to the ini-
year that the contribution was made to theame of the trustee of the FIRST IRA andial IRA.

FIRST IRA. Thus, for example, no de-the trustee of the SECOND IRA and any Q-8. If a contribution is recharacter-
duction would be allowed for a contribu-additional information needed to makeézed, is the recharacterization treated as a
tion to the FIRST IRA, and any net in-the transfer. rollover for purposes of the one-rollover-
come transferred with the recharacterized (b) The election and the trustee-toper-year limitation of section 408(d)-
contribution is treated as earned in the&ustee transfer must occur on or befor€)(B)?

SECOND IRA, and not the FIRST IRA. the due date (including extensions) for fil- A-8. No, recharacterizing a contribu-
Q-4. Can an amount contributed to aing the individual’s Federal income taxtion under A-1 of this section is never
IRA in a tax-free transfer be recharacterreturn for the taxable year for which thdreated as a rollover for purposes of the
ized under A-1 of this section? recharacterized contribution was made tone-rollover-per-year limitation of section
A-4. No. If an amount is contributedthe FIRST IRA, and the election canno#08(d)(3)(B), even if the contribution
to the FIRST IRA in a tax-free transfer,be revoked after the transfer. An individwould have been treated as a rollover con-

the amount cannot be recharacterized asial who makes this election must reportribution by the SECOND IRA if it had
contribution to the SECOND IRA underthe recharacterization, and must treat theeen made directly to the SECOND IRA,
A-1 of this section. However, if ancontribution as having been made to theather than as a result of a recharacteriza-
amount is erroneously rolled over ofSECOND IRA, instead of the FIRSTtion of a contribution to the FIRST IRA.
transferred from a traditional IRA to alRA, on the individual's Federal income Q-9. If an IRA owner converts an
SIMPLE IRA, the contribution can subse-tax return for the taxable year described iamount from a traditional IRA to a Roth
guently be recharacterized as a contribuhe preceding sentence in accordance witRA and then transfers that amount back
tion to another traditional IRA. the applicable Federal tax forms and into a traditional IRA in a recharacteriza-
Q-5. Can an amount contributed by astructions. tion, may the IRA owner subsequently re-
employer under a SIMPLE IRA Plan or a (c) The election to recharacterize a corconvert that amount from the traditional
SEP be recharacterized under A-1 of thigibution described in this A-6 may belRAto a Roth IRA?
section? made on behalf of a deceased IRA owner A-9. (a) (1) Except as otherwise pro-
A-5. No. Employer contributions (in- by his or her executor, administrator, owvided in paragraph (b) of this A-9, an IRA
cluding elective deferrals) under a SIM-other person responsible for filing theowner who converts an amount from a tra-
PLE IRA Plan or a SEP cannot be rechaffinal Federal income tax return of theditional IRAto a Roth IRA during any tax-
acterized as contributions to another IRAlecedent under section 6012(b)(1). able year and then transfers that amount
under A-1 of this section. However, an Q-7. If an amount is initially con- back to a traditional IRA by means of a
amount converted from a SEP IRA ottributed to an IRA for a taxable year, themecharacterization may not reconvert that
SIMPLE IRA to a Roth IRA may be is moved (with net income attributable teamount from the traditional IRA to a Roth
recharacterized under A-1 of this sectiothe contribution) in a tax-free transfer tdRA before the beginning of the taxable
as a contribution to a SEP IRA or SIM-another IRA (the FIRST IRA for purposesyear following the taxable year in which
PLE IRA, including the original SEP IRA of A-1 of this section), can the tax-freethe amount was converted to a Roth IRA
or SIMPLE IRA. transfer be disregarded, so that the initiadr, if later, the end of the 30-day period be-
Q-6. How does a taxpayer make theontribution that is transferred from theginning on the day on which the IRA
election to recharacterize a contribution t6 IRST IRA to the SECOND IRA is owner transfers the amount from the Roth
an IRA for a taxable year? treated as a recharacterization of that inlRA back to a traditional IRA by means of
A-6. (@) An individual makes the elec-tial contribution? a recharacterization (regardless of whether
tion described in this section by notifying, A-7. Yes. In applying sectionthe recharacterization occurs during the
on or before the date of the transfer, bothO8A(d)(6), tax-free transfers betweenaxable year in which the amount was con-
the trustee of the FIRST IRA and thelRAs are disregarded. Thus, if a contribuverted to a Roth IRA or the following tax-
trustee of the SECOND IRA, that the intion to an IRA for a year is followed by able year). Thus, any attempted reconver-
dividual has elected to treat the contribuene or more tax-free transfers betweesion of an amount prior to the time
tion as having been made to the SECONDRAS prior to the recharacterization, thermpermitted under this paragraph (a)(1) is a
IRA, instead of the FIRST IRA, for Fed-for purposes of section 408A(d)(6), thdailed conversion of that amount. How-
eral tax purposes. The notification of theontribution is treated as if it remained irever, see §1.408A—4 A-3 for a remedy
election must include the following infor- the initial IRA. Consequently, an individ- available to an individual who makes a
mation: the type and amount of the condal may elect to recharacterize an initiaflailed conversion.
tribution to the FIRST IRA that is to be contribution made to the initial IRA that (2) For purposes of paragraph (a)(1) of
recharacterized; the date on which theas involved in a series of tax-free transthis A-9, a failed conversion of an amount
contribution was made to the FIRST IRAfers by making a trustee-to-trustee trangesulting from a failure to satisfy the re-
and the year for which it was made; a difer from the last IRA in the series to theqguirements of §1.408A—-4 A-1(a) is
rection to the trustee of the FIRST IRAtcSECOND IRA. In this case the contribuireated as a conversion in determining
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whether an IRA owner has previouslywhether any later reconversion is an exddual’s Federal income tax return for 1998, he
converted that amount. cess reconversion. treaF; the $2,000 as having been contributed to the
(b) (1) AnIRAowner who convertsan (c) In determining the portion qf.anytr;as‘ﬂltf?;' Li’g;?;ll?is;unr‘;gsé:‘fhiOézr:f:iﬁm';snﬁs
amount from a traditional IRA to a Rothamount held in a Roth IRA or a traditionakreated as having been made to the traditional IRA
IRA during taxable year 1998 and therRA that an IRA owner may not reconvertfor 1998 and not the Roth IRA. The result would be
transfers that amount back to a traditionainder this A-9, any amount previouslythe same if the contribution had been transferred in a
IRA by means of a recharacterization magonverted (or reconverted) is adjusted f()‘rgzr:;‘i:lcttﬁ?:;i;;o :;Coéhfrthfl‘t"&f(ﬁ] Ip”gottr? Itgi
reconvert that amount once (but no morsubsequent net income thereon. _ trustee the individual muspt notify is the gne actually
than once) on or after November 1, 1998 Q-10. Are there examples to illustrat@naking the recharacterization transfer.
and on or before December 31, 1998; thie rules in this section? Example 4.In 1998, an individual receives a dis-
IRA owner may also reconvert that A-10. The rules in this section are il-tribution from traditional IRA 1 and contributes the
amount once (but no more than once) dulustrated by the following examples:; ~ ©ntire amount to traditional IRA2 in a roliover con-

. . tribution described in section 408(d)(3). In this
ing 1999. The rule set forth in the preced- Example 1.In 1998, Individual C converts the €ase, the individual cannot elect to recharacterize the
ing sentence applies without regard tQ_

oL tire amount in his traditional IRA to a Roth IRA.Contribution by transferring the contribution
whether the IRA owner’s initial conver- |ngividual C thereafter determines that his modifie@®Mount, plus net income, to a Roth IRA, because an

sion or recharacterization of the amounkGi for 1998 exceeded $100,000 so that he was i@mount contributed to an IRAin a tax-free transfer
occurred before, on, or after November Zligible to have made a conversion in that year. Acgannot be recharacterized. However, th_e in_dividual
1998. An IRA owner who converts ancordingly, prior to the due date (plus extensions)aY conyert (qther than by recharacterization) the

L for filing the individual's Federal income tax return@mount in traditional IRA 2 to a Roth IRA at any
amount from a traditional IRA to a Roth

for 1998, he decides to recharacterize the conveliMe Provided the requirements of §1.408A—4 A-1

IRA during taxable year 1999 that has nQjon contribution. He instructs the trustee of th&"e satisfied.
been converted previously and then trangoth IRA (FIRST IRA) to transfer in a trustee-to- o

P Y . ( ) - 81.408A-6 Distributions.
fers that amount back to a traditional IRArustee transfer the amount of the contribution, plu

by means of a recharacterization may réet income, to the trustee of a new traditional IRA . . .
cgnvert that amount once (but no n):oréSECOND IRA). The individual notifies the trustee Th'_s section sets forth the fOl_lOWIﬂg
of the FIRST IRA and the trustee of the SECONDAUEStions and answers that provide rules

than once) on or before December 31ga that he is recharacterizing his IRA contributionregarding distributions from Roth IRAS:

1999. For purposes of this paragrapland provides the other information described in A- Q-1. How are distributions from Roth

(b)(1), a failed conversion of an amouné of this section). On the individual's Federal inRAs taxed?

resulting from a failure to satisfy the re-come tax rewm for 1998, he treats e orginal p3 - (q) The taxability of a distribution
. : mount of the conversion as having been con-

quirements of 81.408A-4 A-1(a) 'S_n.ortaributed to the SECOND IRA and not th% Roth IRATTOM & Roth IRA generally depends on

treated as a conversion in determiningg , result, for Federal tax purposes, the contribbwhether or not the distribution is a quali-

whether an IRA owner has previouslytion is treated as having been made to the SECOMied distribution. This A-1 provides rules

converted that amount. IRA and not to the Roth IRA. The result would befqp qualified distributions and certain
(2) A reconversion by an IRA ownerthe same if the conversion amount had been ranSiher nontaxable distributions. A-4 of

: : ferred in a tax-free transfer to another Roth IRA, . . . .
during 1998 or 1999 for which the IRA = & = @ @ cterization. this section provides rules for the taxabil-

owner is not eligible under paragraph’ g, 56 2. 1n 1998, an individual makes a ity Of distributions that are not qualified
(b)(1) of this A-9 will be deemed an eX-$2,000 regular contribution for 1998 to his traditionadistributions.

cess reconversion (rather than a failetRA (FIRST IRA). Prior to the due date (plus exten- () A distribution from a Roth IRA is
conversion) and will not change the |Rﬁ§i‘;’”s) I‘” fligg%t:e ‘gd“’_i;‘“a't’f] Fter‘]’era' "‘Igomef‘axtnot includible in the owner’s gross in-

, ; return for , he decides that he would prefer tg e Co S

owner’s taxable conversmn_amount. Ir]c-:ontribute to a Roth IRAinstead. The indivizual in-COMe ifitisa qu_a“fled distribution or to
stead, the excess reconversion and the 1§f . the trustee of the FIRST IRA to transfer in 1€ €xtent that it is a return of the owner’s
preceding recharacterization will not b&rystee-to-trustee transfer the amount of the contribg@ontributions to the Roth IRA (deter-
taken into account for purposes of detettion, plus attributable net income, to the trustee of gined in accordance with A-8 of this sec-
mining the IRA owner’s taxable conver-Roth IRA (SECOND IRA). The individual notifies tion). A qualified distribution is one that

sion amount, and the IRA owner’s taxabléhe trustee of the FIR_ST IRA and th_e_ trust_ee of th s both—

. t will be b d th SECOND IRA that he is recharacterizing his $2,00 .
conversion amoun will-be based on &, yipution for 1998 (and provides the other infor- (1) Ma_de after a _5—taxa_ble-year period
last reconversion that was not an excessation described in A-6 of this section). On the indi{defined in A-2 of this section); and
reconversion (unless, after the excess reeual's Federal income tax return for 1998, he treats (2) Made on or after the date on which

i i e $2,000 as having been contributed to the Ro i -
conversion, the amount is transferre e owner attains age B9made to a ben
back to a traditional IRA by means of dRAfor 1998 and notto the traditional IRA. As are-gfiniary or the estate of the owner on or

h terizati A sult, for Federal tax purposes, the contribution isft he d fth s d h ib
rec ar(?llT: etr;]za |qn). A nteX(t:ejs reconvlgzgeated as having been made to the Roth IRA fd etr)lt e athe of the owncta)rs_ ea(;t. , a;'irl d-
sion will otherwise be treated as a validggg and not to the traditional IRA. The resulutable to the owner’s being disable
reconversion. would be the same if the conversion amount hawithin the meaning of section 72(m)(7),

(38) For purposes of this paragraph (b}een transferred in a tax-free transfer to another trgyr to which section 72(t)(2)(F) applies
any reconversion that an IRA owner madé't"é”a' 'RIA F;”?Ltofth‘t* rec“?;‘ade”za“on' .. (exception for first-ime home purchase).
. Xample s.1nhe 1acts are the same asExampe . .
before November 1, 1998 WI.|| not bez_ except that the $2,000 regular contribution is ini- (c) An amount dlstnbu_ted from_a Roth
treated as an excess reconversion and W|Q||y made to a Roth IRA and the recharacterizind RA Will not be included in gross income

not be taken into account in determiningansfer is made to a traditional IRA. On the indit0 the extent it is rolled over to another
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Roth IRA on a tax-free basis under thevith §1.408A-2 A-4, the distribution is whether section 72(t) applies to a distribu-
rules of sections 408(d)(3) and 408A(e). treated as coming from the individual'stion allocable to a conversion contribution
(d) Contributions that are returned tmown Roth IRA and not the deceaseds separately determined for each conver-
the Roth IRA owner in accordance withspouse’s Roth IRA. Therefore, for pursion contribution, and need not be the
section 408(d)(4) (corrective distribu-poses of determining whether the distribsame as the 5-taxable-year period used for
tions) are not includible in gross incomeution is a qualified distribution, it is not purposes of determining whether a distri-
but any net income required to be distribtreated as made to a beneficiary on dyution is a qualified distribution under A-
uted under section 408(d)(4) togetheafter the owner’s death. 1(b) of this section. For example, if a cal-
with the contributions is includible in  Q-4. How is a distribution from a Rothendar-year taxpayer who received a
gross income for the taxable year inRA taxed if it is not a qualified distribu- distribution from a traditional IRA on De-
which the contributions were made. tion? cember 31, 1998, makes a conversion
Q-2. When does the 5-taxable-year pe- A-4. A distribution that is not a quali- contribution by contributing the distrib-
riod described in A-1 of this section (refied distribution, and is neither con-uted amount to a Roth IRA on February
lating to qualified distributions) begin andtributed to another Roth IRA in a quali-25, 1999 in a qualifying rollover contribu-
end? fied rollover contribution nor constitutes ation and makes a regular contribution for
A-2. The 5-taxable-year period de-corrective distribution, is includible in the 1998 on the same date, the 5-taxable-year
scribed in A-1 of this section begins on thewner’s gross income to the extent thgberiod for purposes of this A-5 begins on
first day of the individual's taxable yearthe amount of the distribution, whenJanuary 1, 1999, while the 5-taxable-year
for which the first regular contribution isadded to the amount of all prior distribuperiod for purposes of A-1(b) of this sec-
made to any Roth IRA of the individual or,tions from the owner’s Roth IRAstion begins on January 1, 1998.
if earlier, the first day of the individual's (whether or not they were qualified distri- Q-6. Is there a special rule for taxing
taxable year in which the first conversiorbutions) and reduced by the amount adistributions allocable to a 1998 conver-
contribution is made to any Roth IRA ofthose prior distributions previously in-sion?
the individual. The 5-taxable-year perioctludible in gross income, exceeds the A-6. Yes. In the case of a distribution
ends on the last day of the individual'owner’s contributions to all his or herfrom a Roth IRAin 1998, 1999 or 2000 of
fifth consecutive taxable year beginnindRoth IRAs. For purposes of this A-4, anyamounts allocable to a 1998 conversion
with the taxable year described in the preamount distributed as a corrective distribwith respect to which the 4-year spread
ceding sentence. For example, if an indution is treated as if it was never confor the resultant income inclusion applies
vidual whose taxable year is the calenddributed. (see 81.408A-4 A-8), any income de-
year makes a first-time regular Roth IRA Q-5. Will the additional tax under 72(t)ferred as a result of the election to years
contribution any time between January lapply to the amount of a distribution thaafter the year of the distribution is accel-
1998, and April 15, 1999, for 1998, the 5is not a qualified distribution? erated so that it is includible in gross in-
taxable-year period begins on January 1, A-5. (a) The 10-percent additional taxcome in the year of the distribution up to
1998. Thus, each Roth IRA owner hasinder section 72(t) will apply (unless thahe amount of the distribution allocable to
only one 5-taxable-year period describedistribution is excepted under sectiorthe 1998 conversion (determined under
in A-1 of this section for all the Roth IRAs 72(t)) to any distribution from a Roth IRA A-8 of this section). This amount is in ad-
of which he or she is the owner. Furtheiincludible in gross income. dition to the amount otherwise includible
because of the requirement of the 5-tax- (b) The 10-percent additional tax undem the owner’s gross income for that tax-
able-year period, no qualified distributionssection 72(t) also applies to a nonqualiable year as a result of the conversion.
can occur before taxable years beginninfied distribution, even if it is not then in- However, this rule will not require the in-
in 2003. For purposes of this A-2, thecludible in gross income, to the extent it i€lusion of any amount to the extent it ex-
amount of any contribution distributed asllocable to a conversion contribution, ifceeds the total amount of income required
a corrective distribution under A-1(d) ofthe distribution is made within the 5-tax-to be included over the 4-year period.
this section is treated as if it was neveable-year period beginning with the firstThe acceleration of income inclusion de-
contributed. day of the individual’'s taxable year inscribed in this A-6 applies in the case of a
Q-3. If a distribution is made to an in-which the conversion contribution wassurviving spouse who elects to continue
dividual who is the sole beneficiary of hismade. The 5-taxable-year period ends dhe 4-year spread in accordance with
or her deceased spouse’s Roth IRA antie last day of the individual’s fifth con- §1.408A—4 A-11(b).
the individual is treating the Roth IRA assecutive taxable year beginning with the Q-7. Is the 5-taxable-year period de-
his or her own, can the distribution be @axable year described in the precedingcribed in A-1 of this section redeter-
gualified distribution based on beingsentence. For purposes of applying theined when a Roth IRA owner dies?
made to a beneficiary on or after theéax, only the amount of the conversion A-7. (a) No. The beginning of the 5-
owner’s death? contribution includible in gross income adaxable-year period described in A-1 of
A-3. No. If a distribution is made to a result of the conversion is taken into adhis section is not redetermined when the
an individual who is the sole beneficiarycount. The exceptions under section 72(Roth IRA owner dies. Thus, in determin-
of his or her deceased spouse’s Roth IRAlso apply to such a distribution. ing the 5-taxable-year period, the period
and the individual is treating the Roth (c) The 5-taxable-year period describethe Roth IRAis held in the name of a ben-
IRA as his or her own, then, in accordance this A-5 for purposes of determiningeficiary, or in the name of a surviving
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spouse who treats the decedent’s Rotiregated with the contributions made irafter the contribution to the FIRST IRA is
IRA as his or her own, includes the period 998 for 1998. disregarded in determining the amounts
it was held by the decedent. (c) All conversion contributions re- described in paragraphs (f) and (g) of this
(b) The 5-taxable-year period for aceived during the same taxable year by al-9. Thus, for purposes of paragraphs (f)
Roth IRA held by an individual as a benethe individual’s Roth IRAs are aggre-and (g), the amount of the contribution is
ficiary of a deceased Roth IRA owner igyated. Notwithstanding the precedingletermined based on the original contri-
determined independently of the 5-taxsentence, all conversion contribution®ution.
able-year period for the beneficiary’s owrmade by an individual during 1999 that Q-10. Are there examples to illustrate
Roth IRA. However, if a surviving were distributed from a traditional IRA inthe ordering rules described in A-8 and A-
spouse treats the Roth IRA as his or hel998 and with respect to which the 4-yea® of this section?
own, the 5-taxable-year period with respread applies are treated for purposes ofA-10. Yes. The following examples il-
spect to any of the surviving spouse’#\-8(b) of this section as contributed to thdustrate these ordering rules:
Roth IRAs (including the one that the surindividual’s Roth IRAs prior to any other o
viving spouse treats as his or her ownjonversion contributions made by the inée&ég?iﬂiisir?dizzr?;'|§:L\élgu;;tr?|;%v§rrt;s
ends at the earlier of the end of either thaividual during 1999. a basis of $20,000 in the conversion amount and so
5-taxable-year period for the decedent or (d) A distribution from an individual’s must include the remaining $60,000 in gross in-
the 5-taxable-year period applicable to thRoth IRA that is rolled over to anothercome. He decides to spread the $60,000 income by
spouse’s own Roth IRASs. Roth IRA of the individual in accordanceincluding $15,000 in each of the 4 years 1998-2001,
Q-8. How is it determined whether anwith section 408A(e) is disregarded fol"de" the rules of 51.408A-4 A-8. B also makes a
.. . I regular contribution of $2,000 in 1998. If a distribu-
amount distributed from a Roth IRAis al-purposes of determining the amount of;, $2,000 is made to B anytime in 1998, it will
located to regular contributions, converboth contributions and distributions. be treated as made entirely from the regular contri-
sion contributions, or earnings? (e) Any amount distributed as a correcbutions, so there will be no Federal income tax con-
A-8. (a) Any amount distributed fromtive distribution (including net income), sequences as a result of the distribution.
an individual’s Roth IRA is treated asas described in A-1(d) of this section, is EXample 2.The facts are the same asxample
. . . . . - , except that the distribution made in 1998 is
made in the following order (determmedﬁsregarcjed in detgrmlnlng thg a.mOl_mt 5.000. The distribution is treated as made from
as of the end of a taxable year and exontributions, earnings, and distributions g 000 of regular contributions and $3,000 of con-
hausting each category before moving to (f) If an individual recharacterizes aversion contributions that were includible in gross
the following category)— contribution made to a traditional IRAiIncome. As a result, B must include $18,000 in
(1) From regular contributions; (FIRST IRA) by transferring the contribu- 970SS income for 1998: $3,000 as a resuit of the ac-
(2) From conversion contributions, ontion to a Roth IRA (SECOND IRA) in ac- celeration of amounts that otherwise would have
\ o . ! ; been included in later years under the 4-year-spread
a first-in-first-out basis; and cordance with 81.408A-5, then, pursuantie and $15,000 includible under the regular 4-
(3) From earnings. to §1.408A-5 A-3, the contribution to theyear-spread rule. In addition, because the $3,000 is
(b) To the extent a distribution isRoth IRA is taken into account for theallocable to a conversion made within the previous 5
treated as made from a particular convesame taxable year for which it would havé@xable years, the 10-percent additional tax under
sion contribution, it is treated as madéeen taken into account if the contributiofcion 72() would apply to this $3,000 distribution
. ] ; . . or 1998, unless an exception applies. Under the 4-
first from the portion, if any, that was in-had originally been made to the Roth IRA,ar.spread rule, B would now include in gross in-
cludible in gross income as a result of thand had never been contributed to the traome $15,000 for 1999 and 2000, but only $12,000
conversion. ditional IRA. Thus, the contribution to for 2001, because of the accelerated inclusion of the
Q-9. Are there special rules for deterthe Roth IRA is treated as contributed t&3:000 distribution.
mining the source of distributions undethe Roth IRA on the same date and for the ;Xczmp'e 3The facts are the same asExample
. . . . L pt that B makes an additional $2,000 regular
A-8 of this section? same taxable year that the contributiop,,ibution in 1999 and he does not take a distribu-
A-9. Yes. For purposes of determiningvas made to the traditional IRA. tion in 1998. In 1999, the entire balance in the ac-
the source of distributions, the following (g) If an individual recharacterizes acount, $90,000 ($84,000 of contributions and $6,000
rules apply: regular or conversion contribution madéf eamings), is distributed to B. The distribution is
(a) All distributions from all an individ- to a Roth IRA (FIRST IRA) by transfer- reated as made from $4,000 of regular contribu-
, . . L " tions, $60,000 of conversion contributions that were
ual's Roth IRAs made during a taxableing the contribution to a traditional IRA .. dible in gross income, $20,000 of conversion
year are aggregated. (SECOND IRA) in accordance with contributions that were not includible in gross in-
(b) All regular contributions made for §1.408A-5, then pursuant to §1.408A—50ome, and $6,000 of earnings. Because a distribu-
the same taxable year to all the individA-3, the contribution to the Roth IRA andltion has been made within the 4-year-spread period,
ual's Roth IRAs are aggregated and addetie recharacterizing transfer are disre? Must accelerate the income inclusion under the 4-
to the undistributed total regular contribugarded in determining the amount of botlﬁfar'smead rule and must include in gross income
) . -2 S e e $45,000 remaining under the 4-year-spread rule
tions for prior taxable years. Regulacontributions and distributions for the taxin addition to the $6,000 of earnings. Because
contributions for a taxable year includeable year with respect to which the origi$60,000 of the distribution is allocable to a conver-
contributions made in the following tax-nal contribution was made to the Rotlsion made within the previous 5 taxable years, it is
able year that are identified as made fdRA. subject to the 10-percent additional tax under sec-

. . tion 72(t) as if it were includible in gross income for
the taxable year in accordance with (h) P.ursuant to §1.408A-5 A3 the ef-lggg‘ Unless an exception applies. The $6,000 allo-
§1.408A-3 A-2. For example, a regulafect of income or loss (determined in aCzapie to earings would be subject to the tax under

contribution made in 1999 for 1998 is ageordance with 81.408A-5 A-2) occurringsection 72(t), unless an exception applies. Under the
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4-year-spread rule, no amount would be includibléncreased to $2,500, D recharacterizes the contribgnd thus are designated distributions un-
in gross income for 2000 or 2001 because the entit®n by transferring the $2,500 to a Roth IRA (pur-|eSS one of the exceptions in section
amount of the conversion that was includible irsuant to §1.408A-5 A-1). In this case, D’s regula§405(e)(l) applies Pursuant to section
gross income has already been included. contribution to the Roth IRA for 1998 is $2,000. ’ e e e
Example 4.The facts are the same a€ixample The $500 of earnings is not treated as a contributio%405(a) and (b), nonperiodic distributions
1, except that B also makes a $2,000 regular contrie the Roth IRA. The results would be the same from a Roth IRA are subject to 10-percent
bution in each year 1999 through 2002 and he doelse $2,000 had decreased to $1,500 prior to thgithholding by the payor and periodic
got take a distribution in 1998. A distribution of recharacterization. payments are subject to withholding as if
85,000 is made to B in 2002. The distribution is Example 9.In December 1998, individual E re-
treated as made from the $10,000 of regular contréeives a distribution from his traditional IRA of _the_ payments were wages. However, an
butions (the total regular contributions made in thé300,000 and in January 1999 he contributes tHdividual can elect to have no amount
years 1998-2002), $60,000 of conversion contribu300,000 to a Roth IRA as a conversion contribuwithheld in accordance with section
tions that were includible in gross income, andion. In April 1999, when the $300,000 has in-3405(a)(2) and (b)(2).
$15,000 of conversion contributions that were nogreased to $350,000, E recharacterizes the conver- Q-13. Do the withholding rules under
includible in gross income. As a result, no amoungion contribution by transferring the $350,000 to : :
of the distribution is includible in gross income;traditional IRA. In i/his case, E’g conversion contri—%ecnon 3405 apply to conver.S|ons?
however, because the distribution is allocable to Bution for 1998 is $0, because the $300,000 conver- A-13. Yes. A conversion by any
conversion made within the previous 5 years, thgion contribution and the earnings of $50,000 arB1e€thod described in §1.408A—4 A-1 is

$60,000 is subject to the 10-percent additional tagisregarded. The results would be the same if treonsidered a designated distribution sub-
under section 72(t) as if it were includible in grosss300,000 had decreased to $250,000 prior to ”]éct to section 3405. However, a conver-

income for 2002, unless an exception applies.  recharacterization. Further, since the conversion Is; L
i : : i o ion rring in 1 means of
Example 5.The facts are the same a€ixample  disregarded, the $300,000 is not includible in grosg on occurring 998 by means of a
4, except no distribution occurs in 2002. In 2003jncome in 1998, trustee-to-trustee transfer of an amount
the entire balance in the account, $170,000 ($90,000 from a traditional IRA to a Roth IRA es-

of contributions and $80,000 of earnings), is distrib-  Q-11. If the owner of a Roth IRA diestablished with the same or a different
uted to B. The distribution is treated as made froyjr t6 the end of the 5-taxable-year petrustee is not required to be treated as a

10,000 of regul tributions, $60,000 of = : . ; d . oA
s of regular contributions, $ © COMiod described in A-1 of this section (redesignated distribution for purposes of

ﬁf;;%”;g%“&g’ Sfctgﬁievrf;i I:g:::géblﬁ(;:s%(;sts\,\;:rlating to qualified distributions) or prior section 3405. Consequently, no withhold-
not includible in gross income, and $80,000 of earrto the end of the 5-taxable-year period déng is required with respect to such a con-
ings. As aresult, for 2003, B must include in grosgcriped in A-5 of this section (relating toversion (without regard to whether or not
income the $80,000 allocable to earnings, unless the, \\arsjons), how are different types ofhe individual elected to have no with-

distribution is a qualified distribution; and if it is not - . .
a qualified distribution, the $80,000 would be subC0Ntributions in the Roth IRA allocated toholding).

ject to the 10-percent additional tax under sectiofultiple beneficiaries? Q-14. What minimum distribution
72(t), unless an exception applies. A-11. Each type of contribution is allo-rules apply to a Roth IRA?

Example 6. Individual C converts $20,000 to a cated to each beneficiary on a pro-rata A-14. (a) No minimum distributions
E:;ha";:s'ig i}?ig gggﬁfgﬁg?hg? g;m;:m;’ugg%pasis. Thus, for example, if a Roth IRAare required to be made from a Roth IRA
No other contributions are made. In 2003, a $30,008Wner dies in 1999, when the Roth IRAunder section 408(a)(6) and (b)(3) (which
distribution, that is not a qualified distribution, iscontains a regular contribution of $2,000generally incorporate the provisions of
made to C. The distribution is treated as made fro@ conversion contribution of $6,000 andection 401(a)(9)) while the owner is
$20,000 of the 1998 conversion contribution angarnings of $1,000, and the owner leaveslive. The post-death minimum distribu-
iﬁ’?ﬁ&ﬂig‘:iiggs)g:?r\]’cec:?]? ngtgbrﬁm’t?:f\is Roth IRA equally to four children, tion rules under section 401(a)(9)(B) that
2003, no amount is includible in gross income; howeach child will receive one quarter of eaclpply to traditional IRAs, with the excep-
ever, because $10,000 is allocable to a conversidype of contribution. Pursuant to the ortion of the at-least-as-rapidly rule de-
contribution made within the previous 5 taxabledering rules in A-8 of this section, an im-scribed in section 401(a)(9)(B)(i), also
years, that amount is subject to the 10-percent addyagjate distribution of $2,000 to one ofapply to Roth IRAS.
tional tax under section 72({) as if the amount werg o iren will be deemed to consist of (b) The minimum distribution rules
includible in gross income for 2003, unless an ex:
ception applies. The result would be the sam®900 of regular contributions and $1,50@pply to the Roth IRA as though the Roth
whichever of C’s Roth IRAs made the distribution. of conversion contributions. A benefi-IRA owner died before his or her required

Example 7.The facts are the same asxample  cjary’s inherited Roth IRA may not be ag-beginning date. Thus, generally, the en-
6, except that the distribution is a qualified distribu- e qated with any other Roth IRA main-ire interest in the Roth IRA must be dis-
tion. The result is the same as in Example 6, except . . . .
that no amount would be subject to the 10-percen@in€d Dy such beneficiary (except fotributed by the end of the fifth calendar
additional tax under section 72({)’ because, to beQ{her Roth IRAS the beneficiary inheritewear after the yeal’ Of the OWner’S death
qualified distribution, the distribution must be madefrom the same decedent), unless the benaaless the interest is payable to a desig-
on or after the date on which the owner attains agcjary, as the spouse of the decedent anthted beneficiary over a period not
59 made to a beneficiary or the estate of the o ndole beneficiary of the Roth IRA, elects tareater than that beneficiary’s life ex-
on or after the date of the owner’s death, attributable . N .
to the owner's being disabled within the meaning off€at the Roth IRA as his or her own (sepectancy and distribution commences be-
section 72(m)(7), or to which section 72(t)(2)(F) apA-7 and A-14 of this section). fore the end of the calendar year follow-
plies (exception for a first-time home purchase). Q-12. How do the withholding rulesing the year of death. If the sole
Under section 72(1)(2), each of these conditions ignder section 3405 apply to Roth IRAs? beneficiary is the decedent’s spouse, such
alsgf;meﬁzegtl'ggi\fdhh; gl):niliesr;;;tlggo7r2ét)ﬁlar A-12. Distributions from a Roth IRA spouse may delay distributions until the
Comributﬁm to a traditional IRA on Jan;,ary 1, gigggare distributions from an individual retire-decedent would have attained agé: 0

for 1998. On April 15, 1999, when the $2,000 hagnent plan for purposes of section 3405nay treat the Roth IRA as his or her own.
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(c) Distributions to a beneficiary thatIRA (or distributed from an educationner prescribed in the instructions to the
are not qualified distributions will be in- IRA and rolled over to a Roth IRA)? applicable Federal tax forms.
cludible in the beneficiary’s gross income A-18. No amount may be transferred Q-2. Can a trustee rely on reasonable
according to the rules in A-4 of this secdirectly from an education IRA to a Rothrepresentations of a Roth IRA contributor
tion. IRA. A transfer of funds (or distribution or distributee for purposes of fulfilling re-
Q-15. Does section 401(a)(9) applyand rollover) from an education IRA to aporting obligations?
separately to Roth IRAs and individualRoth IRA constitutes a distribution from A-2. A trustee maintaining a Roth IRA
retirement plans that are not Roth IRAs?the education IRA and a regular contribuis permitted to rely on reasonable repre-
A-15. Yes. An individual required to tion to the Roth IRA (rather than a qualisentations of a Roth IRA contributor or
receive minimum distributions from hisfied rollover contribution to the Roth distributee for purposes of fulfilling re-
or her own traditional or SIMPLE IRA |RA). porting obligations.
cannot choose to take the amount of the Q-19. What are the Federal income tax o
minimum distributions from any Roth consequences of a Roth IRA owner transil-408A-8 Definitions.
IRA. Similarly, an individual required to ferring his or her Roth IRA to another in-
;{e(;:tehlvle RQ'Q;T#}E c::lrs]g:)bsu:?gi;LC;mthaeduvudua| by gift? , question and answer that provides defini-
amount of the minimum distributions ~A-19. A Roth IRA owner’s transfer of jons of terms used in the provisions of
B his or her Ro_th IRAto ano.ther individualggq 408A—1 through 1.408A—7 and this
gom atradltlgna(;or |S|MP|—E(;RA- Inad- py gift constitutes an assignment of thegction:
ition, an individua require to receiveowner's r|ghts under the Roth IRA. At ' . _—
. o O ' -1. Are there any special definitions
minimum distributions as a beneficiarythe time of the gift, the assets of the Rotth(,g overn in anpl ir): 'E)he rovisions of
der a Roth IRA can only satisfy th istri 9 pplying P
und oth 1R/ y Y INGRA are deemed to be distributed to thgg1 408A-1 through 1.408A—7 and this
minimum distributions for one Roth IRA gyner and, accordingly, are treated as NQction?
by distributing from another Roth IRA if |gnger held in a Roth IRA. In the case of , -
the Roth IRA inherited f th ) ) A-1. Yes, the following definitions
e Ro S were inherited trom t€any such gift of a Roth IRA made prior t0,0vern in applving th o f
same decedent. _ ad g pplying the provisions o
X ) ~ October 1, 1998, if the entire interest ing _ _ :
Q-16. How is the basis of property dis _ §1.408A-1 through 1.408A-7 and this
_ - Property GiSthe Roth IRA is reconveyed to the Rothgy i i
- ection. Unless the context indicates oth
tributed from a Roth IRA determined for|ra owner prior to January 1, 1999, th . ,
urposes of a subsequent disposition? . N » N&rwise, the use of a particular term ex-
purp : SN Internal Revenue Service will treat the,
A-16. The basis of property distributed,; i ludes the use of the other terms.
: S Of property dift and reconveyance as never having oc- :
from a Roth IRA is its fair market value d for estate tax. qift t q (a) Different types of IRAS(1) IRA.
curread for estate tax, giittax, and generasactions 408(a) and (b), respectively, de-

FMV) on the date of distribution, .. -

( ) A tion-skipping tax purposes and for purgerine an individual retirement account
whether or not the distribution is a quali boses of this A-19 o . .
fied distribution. Thus, for example, if a ' and an individual retirement an.nuny.. Th.e
distribution consists of a share of stock i1.408A-7 Reporting. term IRA means an IRA described in ei-

XYZ Corp. with an FMV of $40.00 on the ther section 408(a) or (b), including each
date of distribution, for purposes of deter- This section sets forth the followinglRA described in paragraphs (a)(2)

mining gain or loss on the subsequent saftestions and answers that relate to therough (5) of this A-1. However, the
of the share of XYZ Corp. stock, it has deporting requirements applicable to Roterm IRA does not include an education
basis of $40.00. IRAS: IRA described in section 530.

Q-17. What is the effect of distributing Q-1. What reporting requirements (2) Traditional IRA. The term tradi-
an amount from a Roth IRA and con-apply to Roth IRAs? tional IRA means an individual retirement
tributing it to another type of retirement A-1. Generally, the reporting require-account or individual retirement annuity
plan other than a Roth IRA? ments applicable to IRAs other than Rotldescribed in section 408(a) or (b), respec-

A-17. Any amount distributed from alRAs also apply to Roth IRAs, excepttively. This term includes a SEP IRA but
Roth IRA and contributed to another typéhat, pursuant to section 408A(d)(3)(D)does not include a SIMPLE IRA or a Roth
of retirement plan (other than a Roth IRA}he trustee of a Roth IRA must include onRA.
is treated as a distribution from the Rotfrorms 1099-R and 5498 additional infor- (3) SEP IRA. Section 408(k) describes
IRA that is neither a rollover contribution mation as described in the instructiona simplified employee pension (SEP) as
for purposes of section 408(d)(3) nor dhereto. Any conversion of amounts froman employer-sponsored plan under which
qualified rollover contribution within the an IRA other than a Roth IRA to a Rothan employer can make contributions to
meaning of section 408A(e) to the othelRA s treated as a distribution for which adRAs established for its employees. The
type of retirement plan. This treatmenform 1099-R must be filed by the truste¢erm SEP IRA means an IRA that receives
also applies to any amount transferrethaintaining the non-Roth IRA. In addi-contributions made under a SEP. The
from a Roth IRA to any other type of re-tion, the owner of such IRAs must reporterm SEP includes a salary reduction SEP
tirement plan unless the transfer is #e conversion by completing Form 8606(SARSEP) described in section 408(k)(6).
recharacterization described in 81.408A-3n the case of a recharacterization de- (4) SIMPLE IRA. Section 408(p) de-

Q-18. Can an amount be transferredcribed in 81.408A-5 A-1, IRA ownersscribes a SIMPLE IRA Plan as an em-
directly from an education IRA to a Rothmust report such transactions in the mamloyer-sponsored plan under which an

This section sets forth the following
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employer can make contributions to SIMimeans to treat an IRA for which a surviv- Donald C. Lubick,
PLE IRAs established for its employeesing spouse is the sole beneficiary as his or Assistant Secretary of
The term SIMPLE IRA means an IRA toher own IRA after the death of the IRA the Treasury.
which the only contributions that can beowner in accordance with the terms of the _ _
made are contributions under a SIMPLERA instrument or in the manner provided'ed Py the Office of the Federal Register on Feb-
IRA Plan or rollovers or transfers fromin th lati d tion 408 ruary 3, 1999, 8.45 a.m., and published in the issue
In the regulations under section (@) (&) the Federal Register for February 4, 1999, 64 F.R.
another SIMPLE IRA. or (b)(3). 5597)
(5) Roth IRA. The term Roth IRA  (11) Trustee. The term trustee includes
means an IRA that meets the requiremengscustodian or issuer (in the case of an an-
of section 408A. nuity) of an IRA (except where the con-Section 4980B.—Failure to
(b) Other defined terms or phrases text clearly indicates otherwise). Satisfy Continuous Coverage

(1) 4-year spread.The term 4-year Requirements of Group Health
spread is described in §1.408A-4 A-8. 81.408A-9 Effective date. PIaC:’B P

(2) Conversion. The term conversion

; N . This section contains the following
means a transaction satisfying the require- . 1 i
ments of §1.408A-4 A1 fying d uestion and answer providing the effec?® CFR 54.4980B-1: COBRAIn general.

(3) Conversion amount or conversion?‘fosza;_e of §81.408A-1 throughtp ggi2

contribution. The term conversion

amount or conversion contribution is the Q-1. To what taxable years doDEPARTMENT OF THE TREASURY
amount of a distribution and contribution331-408A-1 through 1.408A-8 apply? Internal Revenue Service

with respect to which a conversion de- A1 Sections 1.408A-1 through26 CFR Parts 54 and 602

scribed in §1.408A-4 A-1is made. ~1-408A-8 apply to taxable years begin- =
(4) Failed conversion.The term failed NiNg on or after January 1, 1998. Continuation Coverage

conversion means a transaction in whichap 602 OMB CONTROL Requirements Applicable to
an individual contributes to a Roth IRA an\ yMBERS UNDER THE Group Health Plans
amount transferred or distributed from g peR\wORK REDUCTION ACT AGENCY: Internal Revenue Service
traditional IRA or SIMPLE IRA (includ- (IRS), Treasury.
ing a transfer by redesignation) in a trans- Paragraph 9. The authority citation for
action that does not constitute a convepart 602 continues to read as follows:  ACTION: Final rule.
sion under §1.408A-4 A-1. Authority: 26 U.S.C. 7805 * * *
(5) Modified AGI. The term modified  Par.10. In §602.101, paragraph (c) iSUMMARY: The Consolidated Omnibus
AGl is defined in §1.408A-3 A-5. amended by adding an entry in numeric&udget Reconciliation Act of 1985
(6) Recharacterization.The term grder to the table to read as follows: (COBRA) added health care continuation
recharacterization means a transaction de- requirements that apply to group health
scribed in §1.408A-5 A-1. §602.101 OMB control numbers. plans. Coverage required to be provided
(7) Recharacterized amount or rechar- under those requirements is referred to as

* Kk * *x %

acterized contribution.The term rechar-
acterized amount or recharacterized con- () * * *
tribution means an amount or contribution

treated as contributed to an IRA otheCFR part or section
than the one to which it was originallyyhere identified and

contributed pursuant to a recharacterizgtescribed
tion described in §1.408A-5 A-1.

(8) Taxable conversion amounfThe
term taxable conversion amount means

COBRA continuation coverage. Pro-
posed regulations interpreting the
COBRA continuation coverage require-

Current OMBMents were published in thieederal

Registerof June 15, 1987 and of January
7, 1998. This document contains final
regulations based on these two sets of
proposed regulations. The final regula-
tions also reflect statutory amendments to

the portion of a conversion amount in1.408A-2................ 1545-1616he COBRA continuation coverage re-
cludible in income on account of a cond.408A-4................ 1545-161@uirements since COBRA was enacted. A
version, determined under the rules 0f.408A-5................ 1545-161mew set of proposed regulations
section 408(d)(1) and (2). 1408A—7 .. ... .. ... 1545-1616REG—-121865-98 addressing additional

issues under the COBRA continuation
coverage provisions is on page 63 of this

(9) Tax-free transfer.The term tax-free
transfer means a tax-free rollover de-
scribed in section 402(c), 402(e)(6), Bulletin. The regulations will generally
403(a)(4), 403(a)(5), 403(b)(8), 403(b)(10) Robert E. Wenzel, affect sponsors of and participants in
or 408(d)(3), or a tax-free trustee-to-trustee Deputy Commissioner of group health plans, and they provide plan
transfer. Internal Revenue. sponsors and plan administrators with

(10) Treat an IRA as his or her own. guidance necessary to comply with the
The phrase treat an IRA as his or her owApproved January 25, 1999. law.
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DATES: Effective Date: These regula- lection of information displays a valid new set of proposed regulations, which

tions are effective February 3, 1999. control number. addresses additional issues.
Applicability Dates: Sections The estimated average annual burden . .

54.4980B—1 through 54.4980B—-8 applyer respondent varies from 30 seconds foxPlanation of Provisions

to group health plans with respect to quaB30 hours, depending on individual cirgyenview

ifying events occurring in plan years becumstances, with an estimated average of

ginning on or after January 1, 2000. Se&4 minutes. The regulations are intended to provide

the Effective Date portion of this pream- Comments concerning the accuracy dflear, administrable rules regarding

ble and Q&A-2 of §54.4980B-1. this burden estimate and suggestions f6¢fOBRA continuation coverage. The reg-

reducing this burden should be sent to thdlations give comprehensive guidance on

Internal Revenue Service Attn: IRS many questions under COBRA, with a

Reports Clearance Officer, OP:FS:FPview to enhancing the certainty and re-

Washington, DC 20224, and to théfice liance available to all parties — including

of Management and BudgetAttn: Desk employees, qualified beneficiaries, em-

Officer for the Department of the TreaPloyers, employee organizations, and

sury, Office of Information and Regula-group health plans — in determining their

_ _ _ tory Affairs, Washington, DC 20503. ~ COBRA rights and obligations. The
The collections of information con-  Books or records relating to these colguidance is designed to further the protec-

tained in these final regulations havgactions of information must be retainedive purposes of COBRA without undue
been reviewed and approved by the Ofs ong as their contents may become madministrative burdens or costs on em-
fice of Management and Budget in acCorfggyial in the administration of any internalPloyers, employee organizations, or group

FOR FURTHER INFORMATION CON-
TACT: Yurlinda Mathis, 202-622-4695.
This is not a toll-free number.

SUPPLEMENTARY INFORMATION:

Paperwork Reduction Act

dance with the Paperwork Reduction Actayenue law. Generally, tax returns anfealth plans.
of 1995 (44 U.S.C. 3507) under control,y return information are confidential, as FOr example, the regulations:

number 1545-1581. Responses to the?@quired by 26 U.S.C. 6103. .
collections of information are mandatory
in some cases and required in order to oBackground

tain a benefit in other cases. Group ]
health plans are required to provide cer- On June 15,1987, proposed regulations

tain individuals a notice of their COBRA (EE-143-86, 1987-2 C.B. 929) relating
continuation coverage rights when cerl continuation coverage requirements ap-
tain qualifying events occur and are rePlicable to group health plans were pub-
quired to inform health care providerdiShed in theFederal Register(52 F.R.
who contact the plan to confirm the cov22716). A public hearing was held on
erage of certain individuals of the indi-November 4, 1987. Written comments
viduals’ complete rights to coverage. TdVere also recelveq. A supplemental set of
obtain COBRA continuation coverage ofPfoposed regulations (REG-209485-86,
extended coverage, certain individuald998-11 L.R.B. 21) was published in the
are required to notify the plan administraFederal Registerof January 7, 1998 (63
tor of certain events or that they are elect-R. 708). No public hearing was re-
ing COBRA continuation coverage, andiuested or held after the publication of the
plans are required to notify certain indi-supplemental proposed regulations; writ-
viduals of insignificant underpayments iffenh comments were received. After con-
the plan wishes to require the individual§ideration of these comments, after re- .
to pay the deficiency. This informationview of the reported court decisions under
will be used to advise employers and plafhe parallel COBRA continuation cover-
administrators of their obligation to offerage provisions of the Employee Retire-
COBRA continuation coverage, or an exment Income Security Act of 1974
tended period of such coverage; to advid&RISA) and the Public Health Service
qualified beneficiaries of their right toAct, and based on the experience of the
elect COBRA continuation coverage andRS in administering the COBRA contin-
of insignificant errors in payment; and touation coverage requirements, a portion
inform health care providers of in-of the regulations proposed by EE-143—
dividuals’ rights to COBRA continuation 86 and REG-209485-86 is adopted as re-
coverage. vised by this Treasury decision. The revi-
An agency may not conduct or sponsogions are summarized in the explanation
and a person is not required to respond tbelow. Also being published elsewhere in
a collection of information unless the colthis issue of thd-ederal Registeris a
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Prevent group health plans from ter-
minating COBRA continuation cov-
erage on the basis of other coverage
that a qualified beneficiary had prior
to electing COBRA continuation
coverage, in accordance with the
Supreme Court’s decision @eissal

v. Moore Medical Corp.

Give employers and employee orga-
nizations significant flexibility in de-
termining, for purposes of COBRA,
the number of group health plans
they maintain. This will reduce bur-
dens on employers and employee or-
ganizations by permitting them to
structure their group health plans in
an efficient and cost-effective man-
ner and to satisfy their COBRA
obligations based upon that structure.
Provide baseline rules for determin-
ing the COBRA liabilities of buyers
and sellers of corporate stock and cor-
porate assets and permit buyers and
sellers to reallocate and carry out
those liabilities by agreement. This
will significantly enhance employers’
ability to negotiate and to plan appro-
priately for the treatment of qualified
beneficiaries in connection with
mergers and acquisitions, while pro-
tecting the rights of qualified benefi-
ciaries affected by the transactions.
Limit the application of COBRA for
most health flexible spending
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arrangements. This will ensure that The legislative history of COBRA pro- The final regulations follow this sugges-
COBRA continuation coverage undewides that the Department of the Treasurjon; they apply with respect to qualifying
health flexible spending arrange-has the authority to interpret the coveragevents occurring in plan years beginning
ments is available in appropriateand tax sanction provisions of COBRAoN or after January 1, 2000. For any pe-
cases without requiring continuationand that the Department of Labor has theod before the effective date of the final
coverage where that would not servauthority to interpret the reporting andegulations, the plan and the employer
the statutory purposes. disclosure provisions. Accordingly, thesenust operate in good faith compliance
 Eliminate the requirement that groupgegulations apply in interpreting the covwith a reasonable interpretation of the re-
health plans offer qualified beneficia-erage provisions of COBRA in Title | of quirements in section 4980B. For the pe-
ries the option to elect only coreERISA, as well as those in the Internatiod before the effective date of the final
(health) coverage under a grougRevenue Code. With minor exceptionsiegulations, the IRS will consider compli-
health plan that otherwise provideghe final regulations and the new proance with the proposed regulations in
both core and noncore (vision andgosed regulations being published toda§l.162-26 (the 1987 proposed regula-
dental) coverage. do not address the notice provisions of thiéons) and §854.4980B-1 (the 1998 pro-
« Give employers, in determiningCOBRA continuation coverage requiref0sed regulations) to constitute good faith
whether the small-employer plan eximents. compliance with a reasonable interpreta-
ception applies, the option of count- o tion of the statutory requirements for the
ing by pay period rather than byOrganlzatlon topics that those proposed regulations ad-
every business day, and provide, for The final regulations being publisheddr_ess’ except to the extent inconsistent
that exception, for the CO”SiStemtoday follow the structure of the 1987W|th a statutory amendment adopted after
treatment of part-time employeesyrgposed regulations, with related quesF—he dates the proposed regulations were

through the use of full-time equiva-tjons-and-answers grouped into topics'.SSUEd’ during the period the amendment

lents. Each topic is now in a separate sectiot effective, or with a decision of the

The COBRA continuation coverage rexng sections have been added to the negy €0 States Supreme Court released
quirements enacted on April 7, 1986 havgroposed regulations being published the proposed regulations were is-
been amended by the Omnibus Budgegday for (1) business reorganizations angl'ed: during the period after the decision
Reconciliation Act of 1986 (OBRA employer withdrawals from multiem- > "61€as€d- For any period beginning on
1986), the Tax Reform Act of 1986 (TRAployer plans and (2) the interaction of the after the effective date of the final reg-
1986), the Technical and Miscellaneougamily and Medical Leave Act of 19g3Ulations with respect to topics not ad-
Revenue Act of 1988 (TAMRA), the Om-(EMLA) and COBRA. The substance Ofdressed in the final regu_latlons, suc_h as
nibus Budget Reconciliation Act of 198%he 1998 proposed regulations has be(?ow to calculate the applicable premium,
(OBRA 1989), the Omnibus Budget Recintegrated into the questions-and-answers.. plan and the employer must operate in
onciliation Act of 1990 (OBRA 1990), the of the 1987 proposed regulations. The odood faith compliance with a reasonable

Small Business Job Protection Act ofjering of some of the questions-and-a interpretation of the requirements in sec-

1996 (SBJPA), and the Health |nSUranC§Ners has Changed’ and all of the querlsl(_)n 4980B.

Portability andlAccountabiIity Act of tions-and-answers relating to the origina| gulations will constitute good faith
1996 (HIPAA)" These amendmeniSstatutory effective date have been delete ompliance with a reasonable interpreta-
made numerous clarifications and modifiin gddition, in a few cases, the content Yon of the statutory requirements ad-

cations to the COBRA continuation cov+yg separate questions-and-answers in tl?ﬁessed in the new oroposed \ati
erage requirements, moved the require:9g7 proposed regulations has been COMe il th ! W pd P ST t_regu a |ofps
ments from section 162(k) to sectiomjned into a single question-and-answerr'\nl-l de nlew g(;(.)tpose :_egu atons Qr;e ';
49808, added various other features, SUGH other cases the content of a single q”e&/%z?hé ter;rr?s olf"tjhné 22 'Onfo'ngsgj'feen_
as the disability extension to the requiregion-and-answer has been expanded {gu_ =o' necess;:ilp c%nstituteg:
period of coverage, and significantly altwo or more questions-and-answersy, o of good faith complian)::e with a rea-

tered the sanctio_ns imposed on er_nployensnese changes have resulted in thfonable interpretation of the statutory re-
and plans for failing to comply with therenumbering of the questions—and-anéuirements addressed in the new pro-

Compliance with the new proposed

requirements. The specific changes madsivers. The new proposed regulationg, e regulations; whether there has been
py these amendments are dl.sc_:ussed belgiing published today are designed to f ood faith compliélnce with a reasonable
in connection with the provisions of thegaps designated in the final regu|ations e}ﬁterpretation of the statutory require_

regulations that relate to them. . :
g reserved. ments will depend on all the facts and cir-
1 The COBRA continuation coverage require-Effective Date cumstances c_’f each case. _

ments have also been affected by an amendment The IRS will not assess the excise tax

made to the definition of group health plan by the The 1987 proposed regulations providevith respect to a plan that operates in
Omnibus Budget Reconciliation Act of 1993that they will be effective upon publica-good faith compliance with a reasonable

(OBRA 1993). OBRA 1993 amended the definitiontiOn as final requlations. Some comint ; :
: : . . erpretation of the statutory r ire-
of group health plan in section 5000(b)(1), which the 9 P y require

COBRA continuation coverage provisions of the In/1€Nt€rs suggested that the final regulanents, as described in the preceding two

ternal Revenue Code incorporate by reference. ~ tions should have a delayed effective datparagraphs. Note, however, that in the
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case of lawsuits brought by qualified bento that in the 1987 proposed regulationgenerally is considered to provide health
eficiaries to enforce their COBRA contin-However, certain changes in terminologgare whether it does so directly or through
uation coverage rights under ERISA ohave been made to reflect the statutorysurance, reimbursement, or other means
the Public Health Service Act, the courtgross-reference to section 5000(b)(1) seind whether it does so through an on-site
generally have not applied any good faitliorth in section 4980B(g)(2) (such as thdacility or a cafeteria or other flexible
compliance standard. use of the ternhealth careand the defini- benefit arrangement. Insurance includes
tion of employeg Additionally, the final group insurance policies and one or more
regulations, in accordance with sectiofndividual policies under an arrangement
The final regulations provide rules re-4980B(9)(2), provide that a p!an is not anaintained by the employer or employee
garding which group health plans are su"oup health p-lan if substantially al] theorganization to provide health care to two
ject to COBRA. These rules are generall§overage provided under the plan is foor more employees. Under the final regu-
similar to those set forth in the 1987 proqualified long-term care services (as ddations, as under the 1987 proposed regu-
posed regulations. However, the rules fdined in section 7702B(c)). The final reg-lations, in the case of a cafeteria plan or
determining, for purposes of the copBRraulations allow plans to use any reasonabtgther flexible benefit arrangement, the
continuation coverage requirements, theethod in determining whether a plan satOBRA continuation coverage require-
number of group health plans maintainetffies this exception. The final regula-ments apply only to the health care bene-
by an employer have been deleted, arfiPns also provide, in accordance witHits under the cafeteria plan or other flexi-
the new proposed regulations set fortgection 106(b)(5), that amounts conble benefit arrangement that an employee
substantially different rules, which pro-tributed by an employer to a medical savhas actually chosen to receive.
vide that employers and employee organings account (as defined in section Many commenters on the 1987 pro-
zations generally have broad discretion t820(d)) are not considered part of a grouposed regulations requested clarification
determine the number of group healthealth plan for purposes of COBRA (alof the application of COBRA to health
plans that they maintain. Other signifithough a high-deductible health plan willcare benefits provided under flexible
cant changes to the 1987 proposed regul@ot fail to be a group health plan simplyspending arrangements (health FSAs).
tions on this point (some of which are sefecause it covers a holder of a medic8ome commentators argued that health
forth in the 1998 proposed regulationsyavings account). FSAs should not be subject to COBRA.
include exceptions for long-term care ser- Under the final regulations, group Health FSAs satisfy the definition of
vices and medical savings accounts arfgalth planis a plan maintained by an emgroup health plan in section 5000(b)(1)
new rules regarding the small-employeployer or employee organization to proand, accordingly, are generally subject to
plan exception. vide health care to individuals who havehe COBRA continuation coverage re-
As in the 1987 proposed regulationsan employment-related connection to thguirements. However, COBRA is in-
the final regulations provide that, in genemployer or employee organization or t@ended to ensure that a qualified benefi-
eral, all group health plans are subject tthe families of such individuals. In accorciary has guaranteed access to coverage
the COBRA continuation coverage redance with section 5000(b)(1), these indiander a group health plan and that the cost
quirements. However, small-employeviduals include employees, former emof that coverage is no greater than 102
plans (discussed below), church plangloyees, the employer, and othergercent of the applicable premium.
(within the meaning of section 414(e))associated or formerly associated with the The IRS and Treasury believe that the
and governmental plans (within the mearemployer or employee organization in gurposes of COBRA are not furthered by
ing of section 414(d)) are not subject tdusiness relationship. The final regularequiring an employer to offer COBRA
COBRA. (The final regulations refer totions generally refer to all individuals cov-for a plan year if the amount that the em-
these as plans excepted from COBRAS§red under a plan by virtue of the perforpjoyer could require to be paid for the
Plans excepted from COBRA are genemmance of services or by virtue ofcOBRA coverage for the plan year would
ally not subject to the COBRA continua-membership in an employee organizatiosxceed the maximum benefit that the
tion coverage requirements or thes employees. (As discussed below, th@alified beneficiary could receive under
COBRA excise tax, although group healtiermemployedas a narrower meaning forthe FSA for that plan year and if the qual-
plans maintained by state or local goverrpurposes of the small-employer plan eXfied beneficiary could not avoid a break
ments are subject to parallel continuationeption.) The final regulations use then coverage, for purposes of the HIPAA
coverage requirements in the Publiterm employerto refer to a person for portability provisiong, by electing
Health Service Act (which is administeredvhom an individual performs servicesCOBRA coverage under the FSA. Ac-
by the Department of Health and Humaursuant to section 414(t), the teem- cordingly, the new proposed regulations
Services). Also, the Federal Employeeployeralso includes, with respect to such agntain a rule limiting the application of
Health Benefit Program is subject to genperson, any member of a group described
erally similar, although not parallel, tem-in section 414(b), (c), (m), or (0) that in- 2 under HIPAA, a qualified beneficiary who
porary continuation of coverage provi-cludes the person (a controlled group) emaintains coverage after termination of employment
sions under the Federal Employees Healthiell as any successor of the person or ofgggivii gr;";Fr’e*;ekaiﬁhcgbi’:;h:taiﬁdsﬁltgf; toa\'/"O'iZAbAe
Beneﬁts_Amendment_s Act of 1_988. member of the_controlled group. coming subject to a preexis?mg condition ixclusion
The final regulations defingroup Under the final regulations, as undepon jater becoming covered by another another
health planin a manner generally similarthe 1987 proposed regulations, a plagroup health plan.
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the COBRA continuation coverage re-or employee organization. The final reguregulations, self-employed individuals
qguirements in the case of health FSAs. lations, for purposes of the definition of aand independent contractors are counted
Under this rule, if the health FSA satisgroup health plan, use the tetmalth as employees for purposes of the small-
fies two conditions, the health FSA needare instead of the ternrmedical care employer plan exception if they are cov-
not make COBRA continuation coveragdwhich was used in the 1987 proposedred under a plan of the employer. Com-
available to a qualified beneficiary forregulations). This change reflects thenenters argued that only common law
any plan year after the plan year in whicleshange in the definition of group healtremployees should be counted for this pur-
the qualifying event occurs. The firstplan made by OBRA 1989. However, thgose. Unlike the definition ofovered
condition that the health FSA must satisfyinal regulations provide thdtealth care employeglamended by OBRA 1989 to
for this exception to apply is that thehas the same meaning as the teredical make clear that individuals who are not
health FSA is not subject to the HIPAAcare under section 213(d). Like the 1987%ommon law employees but who are cov-
portability provisions in sections 9801proposed regulations, the final regulationsred under the group health plan of an
though 9833 because the benefits prset forth a summary of items that do andmployer or employee organization by
vided under the health FSA are exceptedo not constitute health care. virtue of the performance of services are
benefits. (See sections 9831 and 9§32.) The final regulations, generally follow- still considered covered employees) and
The second condition is that, in the plaing the 1987 proposed regulations, sehe definition ofgroup health plan
year in which the qualifying event of aforth rules for determining whether a(amended by OBRA 1993 to make clear
qualified beneficiary occurs, the maxi-group health plan is a small-employethat a health plan covering individuals
mum amount that the health FSA couldPlan. In general, a group health plan othevho are not common law employees of
require to be paid for a full plan year otthan a multiemployer plan is a small-emthe employer or employee organization,
COBRA continuation coverage equals oployer plan if it is maintained for a calen-and who are not family members of com-
exceeds the maximum benefit availabléar year by an employer that normally emmon law employees, is still a group health
under the health FSA for the year. It i9loyed fewer than 20 employees duringlan) the reference to employees for pur-
contemplated that this second conditiothe preceding calendar year, and a groygses of the small-employer plan excep-
will be satisfied in most cases. health plan that is a multiemployer plan igion have not been amended to include in-
Moreover, if a third condition is satis-a small-employer plan if each of the emdividuals who are not common law
fied, the health FSA need not makddloyers contributing to the plan for a calemployees. Consequently, under the final
COBRA continuation coverage availableendar year normally employed fewer thanegulations, only common law employees
with respect to a qualified beneficiary a0 employees during the preceding calemare taken into account for purposes of the
all. This third condition is satisfied if, asdar year. Whether the plan is a multiemsmall-employer plan exception; self-em-
of the date of the qualifying event, thaployer plan or not, the term employer inployed individuals, independent contrac-
maximum benefit available to the qualicludes all members of a controlled grouptors, and directors are not counted.
fied beneficiary under the health FSA foAn example in the final regulations clari- Although a small-employer plan is gen-
the remainder of the plan year is not mor8€s that the controlled group includes forerally excepted from COBRA, a plan that
than the maximum amount that the p|aﬁign members, and thus a U.S. subsidiaig not a small-employer plan for a period
could require as payment for the remain®ith fewer than 20 employees is subject teemains subject to COBRA for qualifying
der of that year to maintain coveragéOBRA if the controlled group has 20 orevents that occurred during that period,
under the health FSA. more employees world-wide. The finaleven if it subsequently becomes a small-
Aplan is maintained by an employer of€gulations set forth additional rules foremployer plan.
employee organization even if the emthe application of the small-employer plan In determining whether a plan is eligi-
ployer or employee organization does ndtxception to multiemployer plans, and théle for the small-employer plan excep-
directly or indirectly contribute to it if N€W proposed regulations contain théon, part-time employees, as well as full-
coverage under the plan would not b&ame definition of multiemployer plantime employees, must be taken into
available to an individual at the same codpat is in section 414(f). account. Several commenters on the
if the individual did not have an employ- Under the final regulations, an em-1987 proposed regulations requested clar-
ment-related connection to the employeplOyer is considered to have normally emification of how to count part-time em-
ployed fewer than 20 employees during ployees for the small-employer plan ex-
3 The IRS and Treasury, together with the U.sParticular calendar year if it had fewerception, and the new proposed regulations
Department of Labor and the U.S. Department ofhan 20 employees on at least 50 perceptovide guidance on this issue. Under the
Health and Human Services, have issued a notigsf jts typical business days during thahew proposed regulations, instead of each
(62 F.R. 67688) holding that a health FSAis exemRia 5, This rule differs from the rule in thepart-time employee counting as a full em-
from HIPAA because the benefits provided under i . . .
are excepted benefits under sections 9831 and 98 987 proposed regulations in two waysployee, each part-time employee counts
if the employer also provides another group healthrirst, the 1987 proposed regulations usas a fraction of an employee, with the
plan, the benefits under the other plan are not limitethe termworking dayswhereas the final fraction equal to the number of hours that
to excepted benefits, and the maximum reimbursgegulations use the statutory tetypical the part-time employee works for the em-
ment under the health FSA is not greater than tw_pusiness days. ployer divided by the number of hours
times the employee’s salary reduction election (or i . .
The second difference relates to théhat an employee must work in order to be

greater, the employee’s salary reduction election ) )
plus five hundred dollars. termemployee.Under the 1987 proposedconsidered a full-time employee. The
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number of hours that must be worked tbenefits as part of a single group healtkition of an excise tax in the event of a
be considered a full-time employee is deplan or as separate plans is determined Igilure by a group health plan to comply
termined in a manner consistent with theeference to the instruments governingiith the COBRA continuation coverage
employer’s general employment practhose arrangements. If it is not clear fromequirements of section 4980B(f). In the
tices, although for this purpose not mor¢he instruments governing an arrangemeghse of a multiemployer plan, the excise
than eight hours a day or 40 hours a weedr arrangements to provide health cargix is imposed on the pl4rin the case of
may be used. An employer may counbenefits whether the benefits are providedny other plan, the excise tax is imposed
employees for each typical business daynder one plan or more than one plan, or §n the employer maintaining the plan. In
or may count employees for a pay periothere are no instruments governing thgertain circumstances, the excise tax can
and attribute the total number of employarrangement or arrangements, all sudfe imposed on other persons involved
ees for that pay period to each typicahealth care benefits (other than those fejith the provision of benefits under the
business day that falls within the pay pequalified long-term care services) propjan, such as an insurer providing benefits
riod. The employer must use the sameided by a single entity (determined withynder the plan or a third party administra-
method for all er_nployees and for the eneut reggrd to the controlled group) constitor administering claims under the plan.
tire year for which the small-employertute a single group health plan. Separate, non-tax remedies may be avail-
plan determination is made. Under the new proposed regulations, gpe in the case of a plan that fails to com-
In determining whether a multiem-multiemployer plan and a plan other tharmy with the COBRA continuation cover-
ployer plan satisfies the requirements foa multiemployer plan are always separatgge requirements in ERISA.
the small-employer plan exception, thelans. In addition, any treatment of health
1987 proposed regulations provide a speare benefits as constituting separat®ualified Beneficiaries
cial rule permitting the multiemployer group health plans will be disregarded if a , , ,
plan to be considered a small-employeprincipal purpose of the treatment is to 1N€ rules in the final regulations for de-
plan for a year if any contributing em-evade any requirement of law. Of coursdé€rmining who is a qualified beneficiary
ployer that grew to be too large to qualifyan employer’s flexibility to treat benefits 9&nerally follow those set forth in the
for the exception during the precedings part of separate plans may be limited b}287 proposed regulations, as well as
year ceases to contribute to the plan byie operation of other laws, such as th&0se set forth in the 1998 proposed regu-
February 1 of the current year. Questiongrohibition in section 9802 on condition-lations regarding the status of newborn
have been raised about the need for armuy eligibility to enroll in a group health @ahd adopted children as qualified benefi-
the authority for this special rule, and on@lan on the basis of any health factor of agiaries. However, certain provisions have
commenter pointed out the uncertainty ahdividual. been added to the final regulations to re-
how to deal with a qualified beneficiary The final regulations modify the rulesflect the special statutory rules that apply
experiencing a qualifying event undeset forth in the 1987 proposed regulation# the case of bankruptcy of the employer
such a plan in January of the current yedor determining the plan year of a grougs a qualifying event. Modifications have
if the qualified beneficiary needed confir-health plan under COBRA. These modialso been made to reflect the decision of
mation of coverage for urgent services bdications are made to be consistent witthe Supreme Court iGeissal v. Moore
fore it was clear that the too-large emthe rules in the temporary regulationdedical Corp.,118 S. Ct. 1869 (1998),
ployer would cease contributing to theunder HIPAA. The definition of plan yearwhich held that an individual covered
multiemployer plan by February 1. Baseds important in applying, for example, theunder another group health plan at the
on these concerns, the final regulationsffective date provisions under the finatime she or he elects COBRA continua-
eliminate this special rule for multiem-regulations and the rules for health FSA8on coverage cannot be denied COBRA
ployer plans. under the new proposed regulationscontinuation coverage on the basis of that
The new proposed regulations providénder the final regulations, the plan yeaother coverage.
guidance, for purposes of the COBRASs the year designated as such in the planUnder the final regulations, a qualified
continuation coverage requirements, odocuments. If the plan documents do ndjeneficiary is, in general: (1) any individ-
how to determine the number of grouglesignate a plan year (or if there are ngal who, on the day before a qualifying
health plans that an employer or employeglan documents), the plan year is the dewvent, is covered under a group health
organization maintains. Under these rulesluctible/limit year used by the plan. Ifplan either as a covered employee, the
the employer or employee organization ithe plan does not impose deductibles &pouse of a covered employee, or the de-
generally permitted to establish the sepdimits on an annual basis, the plan year isendent child of a covered employee; or
rate identity and number of group healtthe policy year. If the plan does not im{2) any child born to or placed for adop-
plans under which it provides health carpose deductibles or limits on an annug{on with a covered employee during a pe-
benefits to employees. Thus, if an embasis and the plan is not insured (or the in-
ployer or employee organization providesurance policy is not renewed annually) 4 n this regard, the U.S. Department of Labor
a variety of health care benefits to employthe plan year is the taxable year of the enhas advised the IRS and Teasury that to the extent a
ees, it generally may aggregate the benployer. In any other case, the plan year Plan fiduciary subjects a plan to liability for the
fits into a single group health plan or disthe calendar year. COBRA excise tax on account of her or his impru-
R . . dent actions, the plan fiduciary may be held person-
aggregate benefits into separate group The final regulations reflect the statu-

< : ; ally liable under Title | of ERISA for the amount of
health plans. The status of health carery provisions that provide for the impo-the tax.
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riod of COBRA continuation coverage.ever, consistent witleissal,the final Qualifying Events
(The final regulations retain the defini-regulations eliminate the rule in the 1987 ) -
tions of the termglacement for adoption proposed regulations that an individual is 1€ rules regarding qualifying events
and being placed for adoptiothat were not a qualified beneficiary if, on the day/"der the final regulations generally are
in the 1998 proposed regulations.) For hefore the qualifying event, the individuatn® Same as those in the 1987 proposed
qualifying event that is the bankruptcy ofvas entitled to Medicare benefits. regulations. Under the final regulations, a
the employer, any covered employee who An individual ceases to be a qualifiedlu@lifying event is any of a set of speci-
retired on or before the date of any sutbeneficiary if she or he does not elecii®d events that occurs while a group
stantial elimination of group health planCOBRA continuation coverage by the end€@lth plan is subject to COBRA and that
coverage is a qualified beneficiary; theof the election period (discussed below)F@uses a covered employee (or the spouse
spouse, surviving spouse, or dependefihe final regulations clarify that an indi-OF dependent child of the covered em-
child of the retired covered employee iwidual who elects COBRA continuationP!0ye€) to lose coverage under the plan.
also a qualified beneficiary if the spousecoverage ceases to be a qualified benefinese specified events are: the death of a
surviving spouse, or dependent child wasiary once the plan’s obligation to providecovered employee; the termination (other
a beneficiary under the plan on the dag OBRA continuation coverage hadhan by reason of gross misconduct), or
before the bankruptcy qualifying eventended. reduction of hours, of a covered em-
The final regulations add a provision clar- The termcovered employeis defined Ployee’s employment; the divorce or legal
ifying that if an individual is denied cov- in the final regulations in a manner subS€paration of a covered employee from
erage under a group health plan in violastantially the same as in the 1987 prdhe covered employee’s spouse; a covered
tion of applicable law (including HIPAA) posed regulations. Although some com@Mployee’s becoming entitled to
and experiences an event that would beraenters on the 1987 proposed regulatiohdedicare benefits under Title XVIII of
qualifying event if the coverage had nobbjected to the inclusion in this definitionthe Social Security Act; a dependent
been wrongfully denied, the individual isof individuals other than common lawchild’s ceasing to be a dependent child of
considered a qualified beneficiary. employees, the statutory definition washe covered employee under the plan; and
A covered employee can be a qualifiedmended by OBRA 1989 to include suct® Proceeding in bankruptcy under Title 11
beneficiary only in connection with aindividuals. Under the final regulations Of the United States Code with respect to
qualifying event that is the termination (ora covered employee generally includegn employer from whose employment a
reduction of hours) of the covered emany individual who is or has been procovered employee retired at any time.
ployee’s employment or the employer'siided coverage under a group health plahhe addition of employer bankruptcy as a
bankruptcy. As under the 1987 proposetbther than one excepted from COBRA agualifying event reflects the amendments
regulations, the final regulations provideof the date of what would otherwise be &hade to COBRA by OBRA 1986.
that a covered employee is not a qualifiedualifying event) because of her or his The reasons for which an employee has
beneficiary if her or his status as a covpresent or past performance of service® termination of employment or a reduc-
ered employee is attributable to certaifor the employer maintaining the grouption of hours of employment generally are
periods in which she or he was a nonreshealth plan (or by reason of membershipot relevant in determining whether the
dent alien (in which case the covered enin the employee organization maintainingermination or reduction of hours is a
ployee’s spouse and dependent childrehe plan). Thus, retirees and former enfiualifying event. Thus, a voluntary ter-
are also not qualified beneficiaries). Alployees covered by a group health plafination, a strike, a lockout, a layoff, or
though a child born to or placed for adopare covered employees if the coverage & involuntary discharge each may consti-
tion with a covered employee during a peprovided in whole or in part because ofute a qualifying event. However, if an
riod of COBRA continuation coverage isthe previous employment. Any individualemployee is discharged for gross miscon-
a qualified beneficiary, a child born to orwho performs services for the employeguct, the termination of employment does
placed for adoption with a qualified benemaintaining the plan or who is a membenot constitute a qualifying event. The
ficiary other than the covered employe®f the employee organization maintainindinal regulations clarify that a reduction of
after a qualifying event, or a person whahe plan may be a covered employediours of a covered employee’s employ-
becomes the spouse of a qualified benefFhus, common law employees, selfmentincludes any decrease in the number
ciary (regardless of whether the qualifieéémployed individuals, independent conef hours that a covered employee works
beneficiary is the covered employee) afterractors, and corporate directors can ber is required to work that does not consti-
a qualifying event is not a qualified benecovered employees. Generally, mere eltute a termination of employment. Thus,
ficiary. The final regulations retain thegibility for coverage — as opposed to acH a covered employee takes a leave of ab-
rule of the 1987 proposed regulationsual coverage — does not make an individsence, is laid off, or otherwise performs
under which an individual is not a quali-ual a covered employee. However, if amo hours of work during a period, the cov-
fied beneficiary if, on the day before thandividual who otherwise would be a cov-ered employee has experienced a reduc-
qualifying event, the individual is coveredered employee is denied coverage undettian in hours that, if the other applicable
under the group health plan solely begroup health plan in violation of applica-requirements are satisfied, constitutes a
cause of another individual's election oble law (including HIPAA), the individual qualifying event. (But see Notice 94—
COBRA continuation coverage. How-is considered a covered employee. 103 (1994-2 C.B. 569) and the new pro-
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posed regulations, described below, faiion coverage to individuals who experiso, the final regulations delete several
special rules regarding FMLA leave.) Aenced what would otherwise be a qualifyspecific requirements in the 1987 pro-
covered employee’s loss of coverage bing event during the period when the plaposed regulations. For example, if cover-
reason of a failure to work the minimumwas not subject to COBRA. age for the similarly situated nonCOBRA
number of hours required for coverage Finally, in the case of a child born to obeneficiaries is changed or eliminated, the
constitutes a reduction of hours of emplaced for adoption with a covered em1987 proposed regulations require that
ployment. ployee during a period of COBRA contin-qualified beneficiaries be permitted to
Under the final regulation$y lose cov- uation coverage, the qualifying event thaglect coverage under any remaining plan
eragemeans to cease to be covered undglves rise to that period of COBRA con-made available to the similarly situated
the same terms and conditions as in effeghuation coverage is the qualifying eveng@ctive employees. Many commenters ob-
immediately before the event. The finahpplicable to that child. Thus, if a secongected that in the case of a mere change in
regulations clarify that a loss of coveraggualifying event has occurred before suchenefits, the requirement to give qualified
includes an increase in an employee prer child is born (for example, if the cov-beneficiaries an election among other
mium or contribution resulting from oneered employee dies), the second qualifplans would give them greater rights than
of the events described above. The losgg event also applies to the newborihose active employees might have. The

of coverage need not be concurrent witBhij|d. final regulations follow the suggestion of
the event; it is enough that the loss of cov- . _ the commenters in providing that the gen-
erage occur at any time before the end 6§OBRA Continuation Coverage eral principle — that qualified beneficia-

the maximum coverage period (described The 1987 proposed requlations enerries have the same rights as similarly situ-
below). For employer bankruptcies, the prop 9 9 ted nonCOBRA beneficiaries — applies

termto lose coveragalso includes a sub- E‘"y r]?f(_ar o _the c;gdvtzratge th?:] a quallfler% this situation. The same principle also
stantial elimination of coverage that oc- eneficiary 1s entitied to as the coveraggpp“es in determining whether credit for

curs within 12 months before or after théhalt was in effect on the day before th‘caieductibles must be carried over from a
date on which the bankruptcy proceedingruallfylng gvent. Wh|!e that is gener‘fj‘”ydiscontinued plan to a new plan. Never-
begins. e, the_ final regulations have been "Sheless, if an employer or employee orga-
Under the final regulations, as unde?’Iseol to mc_o_rporate th_e_statL_Jtory S_tandarrqization providing more than one plan to
the 1987 proposed regulations, reductiorfg@t @ qualified beneficiary is entitled t0, o0, of similarly situated nonCOBRA
or eliminations in coverage in anticipatiort '€ coverage made available to similarlyooficiaries eliminates benefits under
of an event are disregarded in determininﬁ'tua‘[ed bene_flt_:larles with respect ne plan without giving the similarly situ-
whether the event results in a loss of coW?hom & qualifying event has not 0C-4eq nonCOBRA beneficiaries the right to
erage. Although several commenters otfurred. The final regulations generallygq) in another plan, that option would
jected to this rule, the final regulations reYS€ @s & shorthand for this statutory lang;| have to be made available to qualified
tain the provision in order to protectdu@ge the phrase “similarly situated nongeneficiaries if the employer continued to
qualified beneficiaries from being de-COBRA beneficiaries” instead of theaintain a group health plan because of
prived of their COBRA rights because arPhrase “similarly situated active employine employer’s obligation to continue to
employer or employee organization transt®S” used in the 1987 proposed regulgnake COBRA continuation coverage
poses a loss or reduction of coverage tot®ns. In certain contexts in the final regyygjjaple.
time before the qualifying event. Thisulations, though, the phrase “similarly The 1987 proposed regulations include
rule also applies in cases where a coveréifuated active employees” is still use@jetailed rules requiring that qualified ben-
employee discontinues the coverage of Recause in those contexts — such as tBficiaries generally be offered the option
spouse in anticipation of a divorce ofight to make an independent election fopf electing only core coverage or both
legal separation. In such a case, upon reOBRA continuation coverage — quali-core and noncore coverage. These rules
ceiving notice of the divorce or legal sepfied beneficiaries who are spouses and d@rere based on a reference in the confer-
aration, a plan is required to makeéendent children of covered employeegnce report to the Tax Reform Act of
COBRA continuation coverage available@re entitled to the rights that employee$gg6. Many commenters expressed the
effective on the date of the divorce ohave (and in those contexts, spouses agginion that the reference in the confer-
legal separation (but not for any periodlependent children who are not qualifie@nce report is an insufficient basis for in-
before the date of the divorce or legal sefpeneficiaries typically do not have thecluding this concept in the regulations
aration). rights that employees have). when nothing in the statute itself suggests
Under the final regulations, as under The 1987 proposed regulations address distinction between core and noncore
the 1987 proposed regulations, an evef a separate question-and-answer thsbverage. Commenters also contended
must occur while the group health plan igype of coverage that must be made availhat the core/noncore distinction would
subject to COBRA in order to constitute sable to qualified beneficiaries if a changereate undue administrative complexity
qualifying event. A plan that is excepteds made in the coverage provided to simiand promote adverse selection. After
from COBRA (for example, by reason oflarly situated nonCOBRA beneficiaries.careful consideration, the IRS and Trea-
the small-employer plan exception) andhe final regulations include this rule insury have decided not to include in either
that later becomes subject to COBRA ishe question-and-answer that definethe final or the new proposed regulations
not required to provide COBRA continua-COBRA continuation coverage. In doingany such requirement to offer for core
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coverage separately. However, commen&nployee organization maintained a seltthat similarly situated active employees
are invited on whether such a requirememtsured plan or maintained an insuretiave. Many commenters objected to this
should be adopted. plan through an insurance company lirule, arguing that it requires more than a
The 1987 proposed regulations estalzensed to provide that same product in theere continuation of coverage. However,
lish standards for determining the dearea that the qualified beneficiary wasCOBRA continuation coverage is more
ductibles and limits that apply to COBRAmoving to. The final regulations elimi-than just a continuation of the coverage a
continuation coverage in a period imate the condition that an employer havgualified beneficiary had before the quali-
which an individual or a group of family employees in the area to which the qualfying event; it includes the same proce-
members has coverage that is ndted beneficiary is moving and instead redural rights to expand or change coverage
COBRA continuation coverage and themuire that coverage be made available t@at similarly situated active employees
elects COBRA continuation coveragethe qualified beneficiary if the employerhave. Moreover, the policy behind the
(Of course, during a period in which aror employee organization would be ablg987 proposed regulations is reflected in
individual or group of family membersto provide coverage to the qualified benethe HIPAA amendment to COBRA creat-
had only COBRA continuation coverageficiary under one of its existing plans.ing special qualified beneficiary status for
the rules for deductibles and limits wouldGenerally the coverage that must be mag@&rtain newborn and adopted children as
apply to them in the same manner as theailable is that made available to thguell as in the HIPAA special enrollment
would to similarly situated nonCOBRA similarly situated nonCOBRA beneficia-rights in section 9801(f) for new spouses
beneficiaries.) Some commenters obries. If, however, the coverage mad@nd for newborn and adopted children.
jected to the provisions of the 1987 proavailable to the similarly situated nonCOaccordingly, the final regulations provide
posed regulations for computing deBRA beneficiaries cannot be made availyyidance on the application of the HIPAA
ductibles or limits on a family basis in theable in the area that the qualified benefigpecial enrollment rights to qualified ben-
case of a qualifying event (such as dieiary is moving to, then the coverage thatficiaries and retain the rule in the 1987
vorce) that splits a family into two (or must be made available is coverage Pr®roposed regulations regarding the right
more) units. The 1987 proposed regulasided to other employees. of qualified beneficiaries to add new fam-
t|0n§ Wogld require that _each resultlng The 1987 proposed regulla_tlons requirgy, members (even though not eligible for
family umt be credited W|th all th(_e ex-in the case of a plan providing open enme HIPAA special enroliment rights) to
penses incurred by the entire family berollment rights, that open enrollmentyo same extent that active employees are
for_e the qu_allfym_g event. The final re_gu-r!ght_s be extended to _qua_llfled be”ef'c'apermitted to add new family members.
lations revise this rule. Under the finakies if an employer maintains two or more
regulations, in computing deductibles anglans. Thus, that rule, by its terms, doeBlecting COBRA Continuation Coverage
limits for the family unit receiving not require that open enrollment rights be ) .
COBRA coverage, the plan is required tgiven if an employer maintains a single "€ final regulations set forth rules re-
take into account only those expenses iplan and allows active employees during@rding elections of COBRA continuation
curred before the qualifying event byopen enrollment to switch between catecOverage by qualified beneficiaries. In
family members who are part of the regories of coverage such as single angeneral, a group health plan is required to
sulting family unit after the qualifying family or among categories such as enf2ffer a qualified beneficiary the opportu-
event. p|oyee_on|y' emp|oyee_p|us_one_depennlty to eleCt. COBRA Contlnuathn Covgr-
The 1987 proposed regulations provideent, or employee-plus-two-or-more-de&ge at any time during the election period.
that qualified beneficiaries moving out-pendents. The final regulations eliminatd he election period begins not later than
side the area served by a region-specifitie condition that an employer or emihe date the qualified beneficiary would
plan must be given the right to obtairployee organization maintain two or mordose coverage by reason of a qualifying
other coverage from the employer mainplans for a qualified beneficiary to haveevent and ends not earlier than 60 days
taining the region-specific plan. The ruleopen enrollment rights. Thus, open erdfter the later of that date or 60 days after
conditions the right to other coverage omollment rights must be extended to qualithe date on which the qualified benefi-
the employer having employees in théied beneficiaries in any case in whicttiary is provided notice of her or his right
area to which the qualified beneficiary ighey are extended to similarly situated ado elect COBRA continuation coverage.
moving. This proposed rule unduly limitstive employees. (Note that the open erf-or purposes of determining whether a
the application of the rule in the case of arollment right of employees to enrollqualified beneficiary’s election of
employer or employee organization thawvhen not previously enrolled would notCOBRA continuation coverage is timely,
could provide other coverage to the qualihave to be extended to individuals whdhe election is deemed to be made on the
fied beneficiary without having to estabpreviously did not elect to receivedate it is sent to the employer or plan ad-
lish a new plan or enter into a new grou©OBRA continuation coverage becauseinistrator. The final regulations clarify
insurance contract even though the enan individual ceases to be a qualified berthat a qualified beneficiary need not her-
ployer did not have employees or the eneficiary if COBRA continuation coverage self or himself elect COBRA continuation
ployee organization did not have memis not elected.) coverage; that election can be made on
bers in the area that the qualified The 1987 proposed regulations requirbehalf of the qualified beneficiary by a
beneficiary was moving to. This might behat qualified beneficiaries be given thehird party (including a third party that is
the case, for example, if the employer asame right to add new family membersot a qualified beneficiary).
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Generally, the employer or plan adminficiary elects COBRA and then retroac-have current coverage but will have
istrator must determine when a qualifyindively reinstating the qualified benefi-retroactive coverage if COBRA continua-
event has occurred, and a qualified benetary’s coverage. Under the final regulation coverage is elected. (The final regu-
ficiary is not required to give notice of thetions, as under the 1987 proposetitions also include similar requirements
event. However, a covered employee aegulations, the date of the qualifyingwith respect to inquiries made by health
qualified beneficiary is required to notifyevent (and thus, the beginning of the maxcare providers during the 30- and 45-day
the plan administrator of a qualifyingimum coverage period) is not delayedyrace periods for paying for COBRA con-
event that is a divorce or legal separatiomerely because a plan provides coveragmuation coverage.)
of the covered employee or a dependeduring the election period. Claims in- A qualified beneficiary who waives
child’s ceasing to be a dependent childurred by the qualified beneficiary duringCOBRA continuation coverage during the
under the plan terms. The 1987 proposdtie election period do not have to be paidlection period can revoke the waiver be-
regulations prescribe that the notificatioruntii COBRA continuation coverage isfore the end of the election period, but the
should be given to the employer or otheelected and any payment required for coxgroup health plan is not then required to

plan administrator. The final regulationsrage is made. provide coverage as of any date prior to
simply require that the notice be provided For a group health plan providingthe revocation. Although several com-
to the plan administrator. health services — including a health mainmenters objected to the rule in the 1987

The notice must be provided within 60tenance organization or a walk-in clinic fproposed regulations allowing the revoca-
days after the date of the qualifying evera qualified beneficiary who has nottion during the election period of any pre-
or the date on which the qualified benefielected and paid for COBRA continuatiorvious waiver, the final regulations retain
ciary would lose coverage because of theoverage can be required to choose eith#is rule. If the rule permitted irrevocable
qualifying event, whichever is later. If theto elect and to pay for coverage or to pawaivers, plans might induce qualified
notice is not provided, the group healtla reasonable and customary charge ftweneficiaries to execute waivers hastily
plan is not required to make COBRA conplan services (but only if the qualifiedbefore becoming fully informed of their
tinuation coverage available to the qualibeneficiary will be reimbursed for thatrights and having the opportunity to care-
fied beneficiary. In the case of the cov-charge within 30 days after she or héully consider whether to elect COBRA.
ered employee’s divorce or legalelects COBRA continuation coverage ands with the election of COBRA continua-
separation, a single notice sent by or omakes any payment for coverage). Altertion coverage, a waiver or a revocation of
behalf of the covered employee or anyatively, the plan can treat the qualifiech waiver is deemed to be made on the date
one of the qualified beneficiaries (that isbeneficiary’s use of the plan’s health sersent. The employer or employee organi-
the spouse or a dependent child) satisfi¢#4ces as a constructive election okation maintaining the group health plan
the notice requirement for all those whdcOBRA continuation coverage and, if itis not permitted to withhold money, bene-
become qualified beneficiaries as a resufo notifies the qualified beneficiary priorfits, or anything else to which the quali-
of the divorce or legal separation. to the use of services, can require payied beneficiary is entitled under any law

The group health plan must makenent for COBRA continuation coverage. or agreement in order to induce a quali-
COBRA continuation coverage available The final regulations adopt the positiorfied beneficiary to make payment for
for the entire election period if the quali-in Communications Workers of America VCOBRA continuation coverage or to sur-
fied beneficiary elects coverage prior ttNYNEX Corp.,898 F.2d 887 (2d Cir. render any rights under COBRA. Any
the end of the period (except in the case 0989), regarding the responses that waiver of COBRA continuation coverage
a revoked waiver, as discussed belowgiroup health plan must make with respectghts obtained through such means will
An employer or employee organizatiorio the rights of a qualified beneficiarybe invalid. However, the general rules for
maintaining a group health plan using afuring that qualified beneficiary’s elec-coverage during the election period apply
indemnity or reimbursement arrangemerﬁon period. Specifically, the final regula-in the case of waivers and revocations of
can satisfy this requirement by continuingions require that the plan make a comwaivers. Thus, in the case of an indem-
the qualified beneficiary’s coverage durplete response to any inquiry from aity arrangement, the plan can deny cov-
ing the election period or by discontinuhealth care provider regarding the qualierage for claims until payment for the
ing the coverage until the qualified benefied beneficiary’s right to coverage undercoverage has been made (as can also be
the plan during the election period. Thusjone with those health maintenance orga-

5 The U.S. Department of Labor has advised thif the qualified beneficiary has not yetnizations or walk-in clinics that adopt this
IRS and Treasury that, if a covered employee aglected COBRA continuation coveragemethod for complying with the COBRA
qualified beneficiary has not been adequately iny;t remains covered under the plan duringontinuation coverage requirements dur-
formed of the‘ o_bllgatlon to prowde hotlce in thet e election period biect to retr tive th lection riod).
case of a qualifying event that is the divorce or Iegaf1 ) p od (su _JeC, o retroactivéng the election period)
separation of the covered employee or that is a deancellation if no election is made), the A group health plan must offer each
pendent child's ceasing to be covered under the geplan must so inform the health careualified beneficiary the opportunity to
erally applicable requirements of the plan, the covprovider. Conversely, if the qualifiedmake an independent election to receive
ered employee's or qualified beneficiary's failure toyeneficiary is not covered during the elec€OBRA continuation coverage and, dur-
provide timely notice to the plan administrator will ;. | period prior to her or his election, théng an open enrollment period, to choose
not affect the plan’s obligation to make continuation ) ' . | v
coverage available upon receiving notice of sucRl@n must inform the health care provideamong any options available to similarly
event. that the qualified beneficiary does nosituated active employees. This require-
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ment also applies to any child born to or The 1987 proposed regulations substelusions in section 9801. The final regu-
placed for adoption with a covered emtute “is” for the statutory phrase “first be-lations reflect this amendment and clarify
ployee during a period of COBRA contin-comes.” The effect of this substitutionthat coverage under another group health
uation coverage. (An election for a minowas to permit an employer to cut off gplan includes coverage under a govern-
child may be made by the child’s parengualified beneficiary’s right to COBRA mental plan.

or legal guardian.) If a covered em<ontinuation coverage based upon other Many commenters asked whether mere
ployee or the spouse of a covered engroup health plan coverage that the qualeligibility for Medicare justifies a discon-
ployee elects COBRA continuation coverfied beneficiary first became coveredinuance of COBRA continuation cover-
age and the election does not specifynder before she or he elected COBRAge. In addition, many inquiries have
whether the election is for self-only cov-coverage. In the case of entittement tbeen received that ask whether the quali-
erage, the election is deemed to includdedicare benefits, the 1987 proposefled beneficiary must be entitled to both
an election of COBRA continuation cov-regulations not only shift the statutoryPart Aand B of Medicare. The final regu-
erage on behalf of other qualified benefi-becomes” to “is,” they also exclude fromlations clarify that entitlement to
ciaries with respect to that qua“fyingthe definition of qualified beneficiary Medicare benefits means being enrolled

event. anyone who is entitled to Medicare benen Medicare and does not mean merely
fits on the day before the qualifyingbeing eligible to enroll in Medicare. The

Duration of COBRA Continuation event. After careful consideration, thdinal regulations also clarify that being

Coverage IRS and Treasury concluded that the beentitled to either Part A or B is sufficient

The 1987 proposed regulations incorEer interpretation of the statute is thator the plan to discontinue COBRA con-
.~ other group health plan coverage that #nuation coverage (assuming that the en-
porate the statutory bases for terminating, . iieq heneficiary has before thetitlement to Medicare benefits first arises
COBRA continuation coverage except th OBRA election is not a basis for cuttingafter COBRA continuation coverage has
rule (added by OBRA 1989 and amende ff the qualified beneficiary’s right to been elected).
by H.IPAA) t.hat COBRA coverage can beCOBRA continuation coverage. (The The 1987 proposed regulations allow a
terminated in the_month that' IS morée thaEame rule applies for entitlement tglan to discontinue providing COBRA
30 d?‘YS after a .f|r.1al dgtermmaﬂon th"?‘t fedicare benefits.) continuation coverage to a qualified bene-
qualified beneficiary is no longer dis-  gaqed ypon the recommendation of thiciary for cause on the same basis that the
apled. The new prOPosed regula.tlons., aqﬁ'es, the Solicitor General filed an amicugplan could terminate for cause the cover-
this statutory basis for terminatingpjef pefore the Supreme Court urgingge of a similarly situated active em-
COBRA coverage, with two clarifica- s hosition, which was unanimouslyployee (except for payments that would
tions. First, the new proposed regulationgqonted by the Supreme CourtGeissal be untimely if made by a nonCOBRA
clarify that a determination that a qualiy, oore Medical Corp.118 S. Ct. 1869 beneficiary but that are made within the
fied beneficiary is no longer disabled al{1998). The final regulations adopt thegrace periods provided by COBRA). The
lows termination of COBRA continuation yosition urged by the IRS and Treasursinal regulations provide that, for exam-
coverage for all qualified beneficiariesyng adopted by the Court in Geissable, if a plan terminates the coverage of
who were entitled to the disability exten-rpey provide that an employer may cusimilarly situated active employees for
sion by reason of the disability of thegff the right to COBRA continuation cov- the submission of a fraudulent claim, then
qualified beneficiary who has been deterarage based upon other group health plahe COBRA continuation coverage of a
mined to no longer be disabled. Secongoyerage or entitlement to Medicare bergualified beneficiary can also be termi-
the new proposed regulations clarify thagfits only if the qualified beneficiary first nated for the submission of a fraudulent
such a determination does not allow telhecomes covered under the other groupaim.
mination of the COBRA continuation health plan coverage or entitled to the The 1987 proposed regulations reflect
coverage of a qualified beneficiary beforgviedicare benefits after the date of thé¢he statutory rules that were then in effect
the end of the maximum coverage period OBRA election. for the maximum period that a plan is re-
that would apply without regard to the The statutory rule allowing a plan toquired to make COBRA continuation cov-
disability extension. discontinue COBRA continuation cover-erage available. Since then the statute has
Section 4980B(f)(2)(B)(iv) provides age on account of coverage under anothbeen amended to add the disability exten-
that a qualified beneficiary’s right to group health plan was amended by OBRAion, to permit plans to extend the notice
COBRA continuation coverage may be1989 to prohibit the discontinuance if theperiod if the maximum coverage period is
terminated when the qualified beneficiaryjualified beneficiary’s other coveragealso extended (referred to as the optional
“first becomes,” after the date of thewas subject to a preexisting condition exextension of the required periods), and to
COBRA election, covered under anothetlusion. This amendment was furtheadd a special rule in the case of Medicare
group health plan (subject to certain addimodified by HIPAA to allow discontinu- entitlement preceding a qualifying event
tional conditions) or entitled to Medicareance of COBRA continuation coverage ithat is the termination or reduction of
benefits. The final regulations add twahe preexisting condition exclusion doesours of employment. The new proposed
new questions-and-answers that provideot apply or is satisfied by reason of theegulations reflect these statutory
guidance on this provision. limitations on preexisting condition ex-changes. The maximum coverage period
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for a qualifying event that is the bank-(just as divorce and legal separation are worce from the covered employee would
ruptcy of the employer has also beethe same category of qualifying event)end the right of a spouse or dependent
added to the new proposed regulations. Treating a reduction of hours of employ<hild to receive the alternative coverage

The 1998 proposed regulations set fortment and a termination of employment aéwhether during or after the first 18
the requirements for a disability extensiowariations of a single qualifying eventmonths of COBRA continuation cover-
to apply to a qualified beneficiary. Thoseather than as two distinct qualifyingage), then that event is a qualifying event,
requirements have been incorporated intevents is consistent with the overall deregardless of whether the alternative cov-
the final regulations, with one clarifica-sign of the statute. erage would satisfy the requirements for
tion. One of the conditions for a disability The 1987 proposed regulations addregSOBRA continuation coverage.
extension to apply is that the qualifiedsituations in which, following a qualify- The Uniformed Services Employment
beneficiary be disabled during the first 60ng event, an employer provides alternaand Reemployment Rights Act of 1994
days of COBRA continuation coveragetive coverage, rather than COBRA contin{USERRA) gives certain members of the
In the case of a qualified beneficiary whaiation coverage, to a former employegnilitary reserves the right to up to 18
is born to or placed for adoption with aand her or his spouse and dependent chikonths of continuation coverage when
covered employee during a period ofiren. The 1987 proposed regulations prehey are called to active duty. Many peo-
COBRA continuation coverage, the finalide that if the alternative coverage doegle have asked if the USERRA and
regulations clarify that the 60-day periochot satisfy the requirements for COBRACOBRA periods of continuation coverage
is measured from the date of the child'sontinuation coverage, each qualifiequn concurrently or consecutively. The
birth or placement for adoption. beneficiary must be given the opportunityina| regulations clarify that USERRA

The 1987 proposed regulations setb elect COBRA continuation coveragecoverage is alternative coverage. Thus,
forth standards for expanding the maxiinstead of the alternative coverage. Ifne periods run concurrently.
mum coverage period in the case of multikowever, the alternative coverage would The 1987 proposed regulations include
ple qualifying events. Since 1987, thesatisfy the requirements for COBRA conyhe statutory rule requiring that a conver-
statutory rules for multiple qualifying tinuation coverage, the 1987 proposedion option otherwise made available
events have been affected by the additiaregulations provide that, at the time of thg,qger the plan be made available within
of the disability extension and the op-original qualifying event, the employee,; gq days before the end of the maximum
tl_onal extenspn of required periods. Thspouse,_ and d_ependent chlldrgn need r@&verage period. The final regulations
final regulations reflect the statutorybe provided ywth fche opportunity to e_leCtadopt this rule without change.
changes. COBRA continuation coverage. The final

In addition, the final regulations clarify regulations generally retain these ruleRaying for COBRA Continuation
that a termination of employment follow-but also clarify that if the employer in-Coverage
ing a qualifying event that is a reductiorcreases the employee share of premiums . . )
of hours of employment does not expandpon the occurrence of a qualifying event, 1h€ 1987 proposed regulations identify
the maximum coverage periodAccord, the qualified beneficiaries must be offerede qualified beneficiary as the person that
Burgess v. Adams Tool & Engineeringthe opportunity to elect COBRA continu-c&n be required to pay the applicable pre-
Inc.,908 F. Supp. 473 (W.D. Mich. 1995);ation coverage. mium. Many plans and employers have
contra, Gibbs v. Anchorage School Dis- The 1987 proposed regulations furthefSked whether they must accept payment
trict, 1995 U.S. LEXIS 6290 (D. Ark. provide that, if the alternative coverag®n behalf of a qualified beneficiary from
1995). The underlying pattern in thedoes not satisfy the requirements fofhird parties, such as a hospital or a new
statute is generally to require 18 month€OBRA continuation coverage and if,employer. Nothing in the statute requires
(or 29 months, in the case of a disabilitafter the original qualifying event, a qualthe qualified beneficiary to pay the amount
extension) of coverage for qualifyingifying event occurs that would cause &equired by the plan; the statute merely
events that are the termination or reduespouse or dependent child to lose the apermits the plan to require that payment be
tion of hours of a covered employee’s enternative coverage, the spouse or chilfnade. In order to make clear that any per-
ployment and 36 months for other qualimust be offered COBRA continuationson may make the required payment on be-
fying events. The statutory provision forcoverage. However, if the alternativéhalf of a qualified beneficiary, the final
expansion of the 18-month period to 3@overage satisfies the requirements fdegulations modify the rule in the 1987
months upon the occurrence of a secon@OBRA continuation coverage, and if anproposed regulations to refer to the pay-
qualifying event generally follows this other qualifying event that causes th&ent requirement without identifying the
pattern by allowing a qualified benefi-spouse or dependent child to lose the aberson who makes the payment.
ciary who would have been entitled to 3@ernative coverage occurs more than 18 The 1998 proposed regulations address
months of coverage if the second qualifymonths after the original qualifying eventthe amount that a plan can require to be
ing event had occurred first to get a totathe 1987 proposed regulations providpaid for COBRA continuation coverage
of 36 months of COBRA continuationthat the spouse or dependent child neetiiring the disability extension. This
coverage. The statute lists six categoriemt be offered COBRA continuation cov-amount is 150 percent of the applicable
of qualifying events, and termination oferage. The final regulations modify thepremium instead of the limit of 102 per-
employment and reduction of hours 0fl987 proposed regulations and provideent of the applicable premium that ap-
employment are in the same categorthat if an event such as the death of or dplies for coverage outside the disability
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extension. The 1998 proposed regula- The 1987 proposed regulations sethe qualified beneficiary’s right to cover-
tions specifically reserve the issue of théorth the statutory requirement that qualiage during the applicable grace periods.
amount a plan could require to be paid ified beneficiaries be allowed to pay for Many individuals have inquired about a
a case where only nondisabled familfCOBRA coverage in monthly install- plan’s right to discontinue their COBRA
members of the disabled individual rements. The 1987 proposed regulationsontinuation coverage because the
ceive COBRA continuation coverage duradd that plans may allow payment to bamount of the payment made was short by
ing the disability extension. The preammade at other intervals, and specificalljan amount that is not significant. Some-
ble to the 1998 proposed regulationsnention quarterly or semiannual paymertimes the error has been clearly one of
solicited comments on this issue. Comas examples. The final regulations adoptansposed digits on a check tendered for
menters suggested that the 150 percetite rule in the 1987 proposed regulationpayment; in other instances, payment has
rate could be required if the disabled indibut the final regulations add weekly paybeen short by such a small amount that it
vidual was part of the coverage group bunent as an example to make clear th@lould be unreasonable to attribute the
that the limit could be the 102 percent ratehorter than monthly installments are alsghortfall to anything other than mistake.
if Only nondisabled quallfled benefidariespermitted. The final regu|ations establish a mecha-
were in the coverage group. The final The 1987 proposed regulations provid@ism for the treatment of payments that
regulations adopt this suggestion. that the first payment for COBRA contin-are short by an insignificant amount. Ei-
The 1987 proposed regulations provideation coverage does not apply prospegher the plan must treat the payment as
that the amount required to be paid for &vely only. In order to make clear that asatisfying the plan’s payment requirement
qualified beneficiary’s COBRA continua- plan is not precluded from allowing aor it must notify the qualified beneficiary
tion coverage must be fixed in advanceualified beneficiary to apply the firstof the amount of the deficiency and grant
for each 12-month determination periodpayment prospectively only, the final regyne qualified beneficiary a reasonable pe-
Many commenters suggested exceptiongations provide that qualified beneficiaipg of time for the deficiency to be paid.
that gould be made to this ggngral rulqjes need pot be given the option of havrphe final regulations provide that, as a
Se.ctlon 498OB(f)(4)((_:) e.pr|C|tIy re- ing .the flrst payment for COBRA g4t harbor, a period of 30 days is deemed
quires that the determination of th_e apeontinuation coverage apply prospecg, pe a reasonable period for this purpose.
plicable premium be made for a period ofively only.
12 months and that the determination be The 1987 proposed regulations addre®3usiness Reorganizations
made before the beginning. Thereforghe issue of timely payment for COBRA ) )
the final regulations do not permit an incontinuation coverage, including an inter-, The_ 1987 p_roposed regulations prowde
crease in the applicable premium duringretation of the statutory grace periods dittle direct guidance on the allocation of
the 12-month determination period45 days for the initial payment and 3d€sPonsibility for COBRA continuation
However, the final regulations do revisadays for all other payments. CommenterSOVerage in the event of corporate trans-
the general rule from the 1987 proposeglointed out that the application of theACtions, such as a sale of stock of a sub-
regulations to recognize the differencestatutory grace period rules could producé/diary or a sale of substantial assets.
between the applicable premium (whictan anomalous result in some situation&ommenters on the 1987 proposed regu-
may not be increased during a 12-montbuch as allowing a plan to require payl@tions requested further guidance on cor-
determination period and which is thement for the third month of COBRA con-Porate transactions, pointing out that the
basis for calculating the maximumtinuation coverage earlier than the plagXisting degree of uncertainty tends to
amount that the plan can require to beould require payment for the first twodrive up the costs and risks of a transac-
paid for COBRA continuation coverage)months. OBRA 1989 amended the 45-daljon to both buyers and sellers. The IRS
and the maximum amount that the plagrace period rule to prevent this, and th@nd Treasury share this view and believe
can require to be paid for COBRA continfinal regulations conform to the OBRAalso0 that greater certainty helps to protect
uation coverage. Thus, the final regulai989 change. The final regulations alséhe rights of qualified beneficiaries in
tions permit a plan to increase the amoumdarify that payment is considered madéhese transactions. The IRS has been con-
it requires to be paid for COBRA contin-on the date it is sent. tacted by many qualified beneficiaries
uation coverage during a determination The final regulations also add a rewhose COBRA continuation coverage has
period to take into account the permittedjuirement (similar to the one describedeen dropped or denied in the context of a
increases during the disability extensiorabove for the election period) relating tecorporate transaction. In many cases,
to explicitly permit a plan that is requir-the response that a plan must give whentbese qualified beneficiaries have been
ing payment of less than the maximunhealth care provider, such as a physiciatld by each of the buyer and the seller
permissible amount to increase the hospital, or a pharmacy, contacts théat the other party is the one responsible
amount required to be paid during the 12plan to confirm coverage of a qualifiedfor providing them with COBRA continu-
month determination period, and to perbeneficiary with respect to whom the reation coverage.
mit an increase if a qualified beneficiaryquired payment has not been made for the The preamble to the 1998 proposed
changes to more expensive coverage (betirrent period (but for whom any applicaregulations requested comments on a pos-
also to require a reduction if the qualifiecble grace period has not expired). In sucsible approach to allocating responsibility
beneficiary changes to less expensiva case, the plan is required to inform théor COBRA continuation coverage in cor-
coverage). health care provider of all of the details oporate transactions. Commenters sug-
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gested that, in a stock sale, as in an ass$etalth plan to any employee in connectioment with the buyer, whose family is
sale, it would be consistent with standaraith the sale — whether such a cessationligely to have medical expenses that ex-
commercial practice to provide that then connection with the sale is determinedeed the cost of COBRA coverage, and
seller retains liability for all existing qual-on the basis of the facts and circumwho has significant questions about the
ified beneficiaries, including those for-stances of each case — and thus is not m®lvency of the buyer or other concerns
merly associated with the subsidiaryponsible for providing COBRA continu- about how long the buyer might continue
being sold. The IRS and Treasury havation coverage, the new proposetb provide the same health coverage.
studied the comments and given consideregulations provide that the buyer is re- Under one possible approach, a loss of
ation to several alternatives with a view teponsible for providing COBRA continu- coverage would be considered not to have
establishing rules that will minimize theation coverage to existing qualified beneeccurred so long as the purchasing em-
administrative burden and transactiofficiaries. This secondary liability for the ployer in an asset sale continued to main-
costs for the parties to transactions whilbuyer applies in all stock sales and in aliain the same group health plan coverage
protecting the rights of qualified benefi-sales of substantial assets in which thiat the seller maintained before the sale
ciaries and maintaining consistency witlbuyer continues the business operationgithout charging the employees any
the statute. associated with the assets without integreater percentage of the total cost of cov-
Accordingly, the new proposed regularuption or substantial change. erage than the seller had charged before
tions make clear that the parties to a trans- A particular type of asset sale raises ighe sale. For this purpose, the coverage
action are free to allocate the responsibikues for which the new proposed regulawould be considered unchanged if there
ity for providing COBRA continuation tions do not provide any special ruleswas no obligation to provide a summary
coverage by contract, even if the contra¢iThus, the general rules in the new prosf material modifications within 60 days
imposes responsibility on a different partyposed regulations for business reorganizafter the change due to a material reduc-
than would the new proposed regulationgions would apply to this type of transaction in covered services or benefits under
So long as the party to whom the contradion.) This type of asset sale is one imhe rules that apply under Title | of
allocates responsibility performs its obligwhich, after purchasing a business asERISA. If these conditions were satisfied
ations, the other party will have no re-going concern, the buyer continues to enfoer the maximum coverage period that
sponsibility for providing COBRA con- ploy the employees of that business andould otherwise apply to the seller’s ter-
tinuation coverage. If, however, the partgontinues to provide those employees exnination of employment of the continu-
allocated responsibility under the contracactly the same health coverage that theégg employees (generally 18 months from
defaults on its obligation, and if, under thénad before the sale (either by providinghe date of the sale), then those termina-
new proposed regulations, the other partgoverage through the same insurance cotiens of employment would never be con-
would have the obligation to providetract or by establishing a plan that mirrorsidered qualifying events. If the condi-
COBRA continuation coverage in the abthe one that provided benefits before thBons were not satisfied for the full
sence of a contractual provision, then thgale). The application of the rules in thenaximum coverage period, then on the
other party would retain that obligation.new proposed regulations to this type oflate when they ceased to be satisfied the
This approach would avoid prejudicingasset sale would require the seller to maleeller would be obligated to make
the rights of qualified beneficiaries toCOBRA continuation coverage availablecCOBRA continuation coverage available
COBRA continuation coverage basedo the employees continuing in employfor the balance of the maximum coverage
upon the provisions of a contract to whichment with the buyer (and to other familyperiod.
they were not a party and under which themembers who are qualified beneficiaries). Comments are invited on the utility of
employer with the underlying obligationOrdinarily, the continuing employees (orsuch a rule, either in situations in which
under the regulations to provide COBRAheir family members) would be very un-the seller retains an ownership interest in
continuation coverage could otherwisdikely to elect COBRA continuation cov- the buyer after the sale (for example, a
contract away that obligation to a partyerage from the seller when they can resale of assets from a 100-percent owned
that fails to perform. Moreover, the partyceive the same coverage (usually at mucgubsidiary to a 75-percent owned sub-
with the underlying responsibility underlower cost) as active employees of thsidiary) or, more generally, in situations in
the regulations can insist on appropriatbuyer. which the seller and the buyer are unre-
security and, of course, could pursue con- Consideration is being given tolated. Suggestions are also solicited for
tractual remedies against the defaultingghether, under appropriate circum-other rules that would protect qualified
party. stances, such an asset sale would be cdreneficiaries while providing relief to em-
The new proposed regulations providesidered not to result in a loss of coveragployers in these situations.
for both sales of stock and sales of sulfer those employees who continue in em- Although the new proposed regulations
stantial assets, such as a division or plaptoyment with the buyer after the sale. Aaddress how COBRA obligations are af-
or substantially all the assets of a trade @ountervailing concern, however, relatefected by a sale of stock (and a sale of
business, that the seller retains the obligés those qualified beneficiaries who mighsubstantial assets), the new proposed reg-
tion to make COBRA continuation cover-have a reason to elect COBRA continuadlations do not address how the obligation
age available to existing qualified benefition coverage from the seller. An examto make COBRA continuation coverage
ciaries. In addition, in situations in whichple of such a qualified beneficiary wouldavailable is affected by the transfer of an
the seller ceases to provide any groupe an employee who continues in employewnership interest in a noncorporate en-
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tity that causes the noncorporate entity teubject matter that is addressed elsewhameent is not required. It is hereby certified
cease to be a member of a group of trad@sthe regulations. that the collections of information in these
or businesses under common control Under the new proposed regulationsiegulations will not have a significant
(whether or not it becomes a member of the taking of FMLA leave by a coveredeconomic impact on a substantial number
different group of trades or businesemployee is not itself a qualifying eventof small entities. This certification is
under common control). Comments arénstead, a qualifying event occurs whefased upon the fact that employers with
invited on this issue. an employee who is covered under fewer than 20 employees are not subject
group health plan immediately prior toto the requirements set forth in the final
FMLA leave (or who becomes coveredegulations and, thus, the very smallest
under a group health plan during FMLAemployers are not affected by the collec-
The new proposed regulations also adéave) does not return to work with théion of information requirements. More-
dress COBRA obligations in connectiorfmPployer at the end of FMLA leave ancPver, even for small entities with 20 or
with an employer’s cessation of contribuWvould, but for COBRA continuation cov- more employees who maintain group
tions to a multiemployer group healtherage, lose coverage under the groupealth plans and who, thus, are subject to
plan. The new proposed regulations prd€alth plan. (As under the general rulethe requirements of COBRA, the collec-
vide that the multiemployer plan gener®f COBRA, this would also constitute ations of information will not impose a
ally continues to have the obligation tdiualifying event with respect to thesubstantial economic impact. The only
make COBRA continuation coverageSPouse or any dependent child of the enollections of information imposed on
available to qualified beneficiaries associPloyee.) The qualifying event is deeme@mall entities by the regulations are (1) to
ated with that employer. (There generallo occur on the last day of the employee80tify qualified beneficiaries of their right
would not be any ob“gation to makeFMLA IeaVe, and the maximum COVeragéo elect COBRA Contlnuatlon_ C_Overage
COBRA continuation coverage availablePeriod generally begins on that day. (ThePON the occurrence of a qualifying event
to continuing employees in this situatio€W proposed regulations provide a spéind (2) to notify certain qualified benefi-
because a cessation of contributions is nétal rule for cases where coverage is n&faries that make insignificant payment
a qualifying event.) However, once theost until a later date and the plan provide$'O"s of those errors. With respect to this
employer provides group health coveragtr the optional extension of the requirediSt notice requirement, it is estimated
to a significant number of employees whderiods.) In the case of such a qualifyin§*at: on average, in a given year, qualify-
were formerly covered under the multievent, the employer cannot condition thé'd events will occur with respect to ap-
employer plan, or starts contributing teemployee’s rights to COBRA continua-Proximately 10 percent of all covered em-
another multiemployer plan on their betion coverage on the employee’s reimPloyees. Thus, an employer with 100
half, the employer’s plan (or the new mulbursement of any premiums paid by thgMployees would be required to send 10
tiemployer plan) would have the obligaemployer to maintain the employee'g'0tices to qualified beneficiaries each
tion to make COBRA continuation group health plan coverage during the pea" The average cost of sending such a
coverage available to the existing qualitiod of FMLA leave. not|c|e 'S _estlme:jted 0 t;e $'1500' Thus, the
fied beneficiaries. This rule is contrary to Any lapse of coverage under the grouff!% ESITEEE, COSLTor 1) NOHCEs 18
the holding in In re Appletree Marketshealth plan during the period of FMLA™ bh\;\ééﬁ oﬁ aneeerilﬁga; vj‘i?hmigoagfr::
Inc., 19 F.3d 969 (5th Cir. 1994), whichleave and any state or local law requirin I% one. \With res ecrt) tg’ e socond no-
held that the multiemployer plan contin-that group health plan coverage be pr ti-ceyre ﬁirement i? is estimated that, on
ued to have the COBRA obligations withvided for a period longer than that re-averagcé at anv time. the number of q'uan-
respect to existing qualified beneficiariegjuired by the FMLA are disregarded in._ | ben’eficiari):as is ,approximately equal
after the withdrawing employer estab-determining whether the employee has & two percent of an employer’s work-
lished a plan for the same class of enfjualifying event on the last day of that rce. Of that number, approximately 1 in
ployees previously covered under thécave. However, the employee's loss o 0 will make an insignificant error in pay-

Employer Withdrawals From
Multiemployer Plans

multiemployer plan. ?\g\t/i?r?;i tittethae SSSH fC;/finZMeI:/'z rl]f?fvepmlrlment each year that requires the employer
Interaction of FMLA and COBRA to the employee’s return from FMLA to send such a notice. For example, an

h | h imi d employer with 100 employees will have
The new proposed regulations set fortHaave’ the employer has eliminate group, average of two qualified beneficiaries

rules regarding the interaction of thé"ealth plan coverage for the class of eny

| hich th | | t any time. Thus, the employer will re-
COBRA continuation coverage require?!0Y8€S to which the employee woulG.qyqe ap insignificant underpayment

ments with the provisions of the Familyhave belonged if she or he had not takeéjbout once every five years. Even if the

and Medical Leave Act of 1993 (FMLA). FMLA leave. employer chose to send out a notice each
The rules under the new proposed regulrgpecim Analyses time such an insignificant underpayment
tions are substantially the same as those occurred, this would amount to only one

set forth in Notice 94-103. The last two It has been determined that this Treaaotice every five years. The average cost
guestions-and-answers in that notice havairy decision is not a significant regulaef sending such a notice is estimated to be
not been included in the new proposetbry action as defined in Executive Ordef5.00, resulting in an average annual bur-
regulations because they relate to generd866. Therefore, a regulatory assessien of $1.00 for an employer with 100
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employees. Thus, the total annual cost of Par. 2.  Sections 54.4980B-0Q-9: What is the effect of a group health
these two notice requirements for an en$4.4980B-1, 54.4980B-2, 54.4980B-3, plan’s failure to comply with the re-
ployer with 100 employees is $6.0054.4980B-4, 54.4980B-5, 54.4980B-6, guirements of section 4980B(f)?
which is not a significant economic im-54.4980B—7, and 54.4980B-8 are adde@-10: Who is liable for the excise tax if a

pact. Therefore, a Regulatory Flexibilityto read as follows: group health plan fails to comply
Analysis under the Regulatory Flexibility with the requirements of section
Act (5 U.S.C. chapter 6) is not required34-4980B-0 Table of contents. 4980B(f)?

It has also been determined that section .; ; ; ) ;
o ) This section contains first a list of the _ e .
553(b) of the Administrative Procedureggction headings and then a list of th254'49808 3 Qualified beneficiaries.

Act (5 U.S.C. chapter 5) does not apply t9estions in each section in §854.4980B9-1: Who is a qualified beneficiary?

these regulations. Pursuant to sectiofy,rq,gh 54.4980B-8. Q-2: Who is an employee and who is a
7805(f) of the Internal Revenue Code, the covered employee?

1998 notice of proposed rulemaking pre- LIST OF SECTIONS Q-3: Who are the similarly situated non-
ceding these final regulations was submit- _ COBRA beneficiaries?

ted to the Chief Counsel for Advocacy of94.4980B-1 COBRAn general. '

the Small Business Administration f°r§54.49808—2 Plans that must comply. 854.4980B-4 Qualifying events.
comment on its impact on small business.

. , §54.4980B-3 Qualified beneficiaries. Q-1 Whatis a qualifying event? .
Drafting Information Q-2: Are the facts surrounding a termina-

The principal author of these regula§54'49808_4 Qualifying events. tion of employment (such as
. . N ' ) L whether it was voluntary or invol-
tions is Russ Weinheimer, Office of the§54.4980B-5 COBRA continuation untary) relevant in determining

Associate Chief Counsel (Employee Beneoverage. o
. - hether th f loy-
efits and Exempt Organizations), IRS, whether the termination of employ

However, other personnel from the IR$24-4980B—6 Electing COBRA mentis a qualifying event?
and Treasury Department participated jfontinuation coverage. §54.4980B—5 COBRA continuation
their development. §54.4980B—7 Duration of COBRA coverage.
roEoEoE continuation coverage. Q-1: What is COBRA continuation cov-
i ?
Adoption of Amendments to the §54.4980B-8 Paying for COBRA erage: . .
Reg[l)JIations continuation coverage. Q-2: What deductibles apply if COBRA
continuation coverage is elected?
Accordingly, 26 CFR parts 54 and 602 LIST OF QUESTIONS Q-3: How do a plan’s limits apply to
are amended as follows: §54.4980B—1 COBRA in general COBRA continuation coverage?
' ' Q-4: Can a qualified beneficiary who
PART 54-PENSION EXCISE TAXES  .1: \What are the health care continua-  elects COBRA continuation cover-
Paragraph 1. The authority citation for tion coverage requirements con- age ever change_ f“?m the_covera_lge
part 54 is amended by adding the follow-  t@ined in section 49808 of the Inter- received by that individual immedi-
ing entries in numerical order to read ag _ Nl Revenue Code and in ERISA? ately before the qualifying event?
follows: Q-2: What is the effective date ofQ-5: Aside from open enroliment peri-
Authority: 26 U.S.C. 7805 * * * §854.4980B—-1 through 54.4980B-8? ods, can a qualified beneficiary who
o T . has elected COBRA continuation
Section 54.4980B-1 also issued und L
' issted UnA¥s4.49808-2 Plans that must comply. coverage choose to cover individu-

26 U.S.C. 49808B.

Section 54.4980B-2 also issued unddp-1: For purposes of section 49808, als (such as newborn children,

adopted children, or new spouses)

26 U.S.C. 49808B. what is a group health plan? o ' SO
Section 54.4980B-3 also issued unded-2: For purposes of section 49808,  Who join the qualified beneficiary’s
26 U.S.C. 4980B. what is the employer? family on or after the date of the
Section 54.4980B—4 also issued unded-3: [Reserved] qualifying event?
26 U.S.C. 4980B. Q-4: What group health plans are subje§54_49805_6 Electing COBRA
Section 54.4980B-5 also issued under  to COBRA? continuation coverage.
26 U.S.C. 49808B. Q-5: What is a small-employer plan?
Section 54.4980B-6 also issued undep-6: [Reserved] Q-1: What is the election period and how
26 U.S.C. 49808B. Q-7: What is the plan year? long must it last?
Section 54.4980B-7 also issued undeD-8: How do the COBRA continuation Q-2: Is a covered employee or qualified
26 U.S.C. 4980B. coverage requirements apply to beneficiary responsible for inform-
Section 54.4980B-8 also issued under  cafeteria plans and other flexible ing the plan administrator of the oc-
26 U.S.C. 4980B. * * * benefit arrangements? currence of a qualifying event?
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Q-3: During the election period and be- maximum coverage period forLabor. If a plan does not comply with the
fore the qualified beneficiary has COBRA continuation coverage?  COBRA continuation coverage require-
made an election, must coverage be _ ments, the Internal Revenue Code im-
provided? §54'_4980_B_8 Paying for COBRA poses an excise tax on the employer main-

Q-4: Is awaiver before the end of thecontinuation coverage. taining the plan (or on the plan itself),
election period effective to end 8Q-1: Can a group health plan requiré/vhereas ERISA gives certain parties — in-
qualified beneficiary’s election payment for COBRA continuation cluding qualified beneficiaries who are
rights? coverage? participants or beneficiaries within the

Q-5: Can an employer or employee 0rgay_2: When is the applicable premium deteaning of Title | of ERISA, as well as
nization withhold money or other termined and when can a groughe Department of Labor — the right to file
benefits owed to a qualified benefi- health plan increase the amount i@ lawsuit to redress the noncompliance.
ciary until the qualified beneficiary requires to be paid for COBRA con-The rules in §§54.4980B-1 through
either waives COBRA continuation tinuation coverage? 54.4980B-8 apply for purposes of section
coverage, elects and pays for such.3: Must a plan allow payment for4980B and generally also for purposes of
coverage, or allows the election pe- COBRA continuation coverage tothe COBRA continuation coverage re-
riod to expire? be made in monthly installments? quirements in Title | of ERISA. How-

Q-6: Can each qualified beneficiaryQ.4: |s a plan required to allow a qualiever, certain provisions of the COBRA
make an independent election under  fied beneficiary to choose to havecontinuation coverage requirements (such
COBRA? the first payment for COBRA con- as the definitions of group health plan,

: tinuation coverage applied prospecemployee, and employer) are not identical
§54'.4980.B_7 Duration of COBRA tively only? 9e app Prosp in the Internal Revenue Code and Title |
continuation coverage. Q-5: What is timely payment for of ERISA. In those cases in which the

Q-1: How long must COBRA continua- COBRA continuation coverage?  statutory language is not identical, the

Q-2:

Q-3:

Q-6:

Q-7:

Q-8:

tion coverage be made available to ) rules in 8854.4980B—-1 though 54.4980B—
qualified begneficiary? §54.4980B-1 COBRA in general. 8 nonetheless apply to the COBRA con-
When may a plan terminate a quali- The COBRA continuation coverage relinuation coverage requirements of Title |
fied beneficiary’s COBRA continu- quirements are described in general in tHf ERISA, except to the extent those rules
ation coverage due to coverageollowing questions-and-answers: are inconsistent with the statutory lan-
under another group health plan?  Q-1: What are the health care continudUage of Title | of ERISA. _ _
When may a plan terminate a qualiation coverage requirements contained in (€) A group health plan that is subject
fied beneficiary’s COBRA continu- section 4980B of the Internal Revenud® Section 4980B (or the parallel provi-
ation coverage due to the qualifiedCode and in ERISA? sions under ERISA) is referred to as being
beneficiary’s entitlement to A-1: (a) Section 4980B provides genSubject to COBRA. (See Q&A-4 of
Medicare benefits? erally that a group health plan must offep54-4980B-2). A qualified beneficiary

: [Reserved] each qualified beneficiary who wouldc@n be required to pay for COBRA con-

Q-5:

How does a qualified beneficiaryotherwise lose coverage under the plan #§uation coverage. The tergualified
become entitled to a disability ex-a result of a qualifying event an opportub€neficiaryis defined in Q&A-1 of
tension? nity to elect, within the election period,§854.4980B-3. The termualifying event
Under what circumstances can theontinuation coverage under the plans defined in Q&A-1 of §54.4980B-4.
maximum coverage period be exThe continuation coverage requirementsOBRA continuation coverage is de-
panded? were added to section 162 by the Consolcribed in §54.4980B-5. The election
If health coverage is provided to alated Omnibus Budget ReconciliatiorProcedures are described in §54.4980B-6.
qualified beneficiary after a qualify- Act of 1985 (COBRA), Public Law 99- Duration of COBRA continuation cover-
ing event without regard to COBRA 272 (100 Stat. 222), and moved to sectiodge is addressed in 854.4980B-7, and
continuation coverage (for example4980B by the Technical and Miscellafpayment for COBRA continuation cover-
as a result of state or local law, theveous Revenue Act of 1988, Public Lavage is addressed in §54.4980B-8. Unless
Uniformed Services Employment100-647 (102 Stat. 3342). Continuatiorthe context indicates otherwise, any refer-
and Reemployment Rights Act ofcoverage required under section 4980B ®nce in §854.4980B-1 through
1994 (38 U.S.C. 4315), industryreferred to in §854.4980B-1 throughb4.4980B-8 to COBRA refers to section
practice, a collective bargaining54.4980B—8 as COBRA continuation4980B (as amended) and to the parallel
agreement, severance agreement, ooverage. provisions of ERISA.

plan procedure), will such alterna- (b) COBRA also added parallel contin- Q-2: What is the effective date of
tive coverage extend the maximurruation coverage requirements to Part 6 &854.4980B-1 through 54.4980B—-87
coverage period? Subtitle B of Title | of the Employee Re- A-2: Sections 54.4980B-1 through
Must a qualified beneficiary betirement Income Security Act of 197454.4980B-8 apply with respect to quali-
given the right to enroll in a conver-(ERISA) (29 U.S.C. 1161-1168), which isfying events occurring in plan years be-
sion health plan at the end of theadministered by the U.S. Department ofinning on or after January 1, 2000. For
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purposes of section 4980B, with respeqtloyee organization does not contribute t¢relating to certain fringe benefits). For
to qualifying events that occur in planit if coverage under the plan would not bexample, if a department store provides
years beginning before that date, and withvailable at the same cost to an individuals employees discounted prices on all
respect to qualifying events that occur iut for the individual’s employment-re- merchandise, including health care items
plan years beginning on or after that datlated connection to the employer or emsuch as drugs or eyeglasses, the mere fact
for topics relating to the COBRA continu-ployee organization. These rules are futhat the discounted prices also apply to
ation coverage requirements of sectiother explained in paragraphs (b) throughealth care items will not cause the pro-
4980B that are not addressed irid) of this Q&A-1. An exception for gram to be a plan providing health care,
§854.4980B-1 through 54.4980B-8 (suchualified long-term care services is seso long as the discount program would
as methods for calculating the applicabléorth in paragraph (e) of this Q&A-1, andnormally be accessible to and used by em-
premium), plans and employers must opfor medical savings accounts in paragrapbloyees without regard to health needs or
erate in good faith compliance with a reaf) of this Q&A-1. physical condition. If, however, the em-
sonable interpretation of the statutory re- (b) For purposes of §854.4980B—Jployer maintaining the discount program
quirements in section 4980B. through 54.4980B-&ealth carehas the is a health clinic, so that the program is
same meaning anedical careunder sec- used exclusively by employees with
tion 213(d). Thus, health care generalljpealth or medical needs, the program is
The following questions-and-answerdncludes the diagnosis, cure, mitigationconsidered to be a plan providing health
apply in determining which plans mustreatment, or prevention of disease, ancare and so is considered to be a group

comply with the COBRA continuation @ny other undertaking for the purpose dfiealth plan.

§54.4980B—2 Plans that must comply.

coverage requirements: affecting any structure or function of the (d) The provision of health care at a fa-
Q-1: For purposes of section 4980BPody. Health care also includes transeility that is located on the premises of an
what is a group health plan? portation primarily for and essential toemployer or employee organization does

A-1: (a) For purposes of sectionhealth care as described in the precedimt constitute a group health plan if —
4980B, a group health plan is a plagentence. However, health care does not(1) The health care consists primarily
maintained by an employer or employe#clude anything that is merely beneficiabf first aid that is provided during the em-
organization to provide health care to int0 the general health of an individualployer's working hours for treatment of a
dividuals who have an employment-reSUCh as a vacation. Thus, if an employédrealth condition, illness, or injury that oc-
lated connection to the employer or emor employee organization maintains &urs during those working hours;
ployee organization or to their families.program that furthers general good health, (2) The health care is available only to
Individuals who have an employment-rebut the program does not relate to the reurrent employees; and
lated connection to the employer or emlief or alleviation of health or medical (3) Employees are not charged for the
ployee organization consist of employee)roblems and is generally accessible tose of the facility.
former employees, the employer, and ottand used by employees without regard to (e) A plan does not constitute a group
ers associated or formerly associated wittheir physical condition or state of healthhealth plan subject to COBRA if substan-
the employer or employee organization ihat program is not considered a prograrially all of the coverage provided under
a business relationship (including memthat provides health care and so is nottae plan is for qualified long-term care
bers of a union who are not currently emgroup health plan. For example, if an emservices (as defined in section 7702B(c)).
ployees). Health care is provided under ployer maintains a spa, swimming poolFor this purpose, a plan is permitted to
plan whether provided directly or throughgymnasium, or other exercise/fitness pradse any reasonable method in determining
insurance, reimbursement, or otherwisgjram or facility that is normally accessi-whether substantially all of the coverage
and whether or not provided through amle to and used by employees for reasompgovided under the plan is for qualified
on-site facility (except as set forth in paraother than relief of health or medicallong-term care services.
graph (d) of this Q&A-1), or through aproblems, such a facility does not consti- (f) Under section 106(b)(5), amounts
cafeteria plan (as defined in section 123)te a program that provides health careontributed by an employer to a medical
or other flexible benefit arrangement. Foand thus is not a group health plan. Isavings account (as defined in section
purposes of this Q&A-1, insurance in-contrast, if an employer maintains a drug@20(d)) are not considered part of a group
cludes not only group insurance policiesr alcohol treatment program or a healthealth plan subject to COBRA. Thus, a
but also one or more individual insurancelinic, or any other facility or program plan is not required to make COBRA con-
policies in any arrangement that involveghat is intended to relieve or alleviate dinuation coverage available with respect
the provision of health care to two omhysical condition or health problem, théo amounts contributed by an employer to
more employees. A plan maintained byacility or program is considered to be the medical savings account. A high de-
an employer or employee organization iprovision of health care and so is considductible health plan does not fail to be a
any plan of, or contributed to (directly orered a group health plan. group health plan subject to COBRA
indirectly) by, an employer or employee (c) Whether a benefit provided to emimerely because it covers a medical sav-
organization. Thus, a group health plan iployees constitutes health care is not afngs account holder.
maintained by an employer or employeéected by whether the benefit is exclud- Q-2: For purposes of section 4980B,
organization even if the employer or emable from income under section 132vhat is the employer?
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A-2: For purposes of section 4980Btinuation of coverage provisions enacted (2) Independent contractors (and their

employerefers to — by the Federal Employees Health Benefitsmployees and independent contractors);
(a) A person for whom services areAmendments Act of 1988. See 5 U.S.Cand
performed,; 8905a. (3) Directors (in the case of a corpora-

(b) Any other person that is a member Q-5: What is a small-employer plan? tion).
of a group described in section 414(b), (c), A-5: (a) Except in the case of a multi- (d) [Reserved]
(m), or (o) that includes a person deemployer plan, amall-employer plais a (e)[Reserved]
scribed in paragraph (a) of this Q&A-2;group health plan maintained by an em- (f) [Reserved]
and ployer (within the meaning of Q&A-2 of  (g) A small-employer plan is generally
(c) Any successor of a person dethis section) that normally employedexcepted from COBRA. If, however, a
scribed in paragraph (a) or (b) of thiSewer than 20 employees (within theplan that has been subject to COBRA

Q&A-2. meaning of paragraph (c) of this Q&A-5)(that is, was not a small-employer plan)
Q-3: [Reserved] during the preceding calendar year. In theecomes a small-employer plan, the plan
A-3: [Reserved] case of a multiemployer plansenall-em- remains subject to COBRA for qualifying
Q-4: What group health plans are sulployer planis a group health plan underevents that occurred during the period

ject to COBRA? which each of the employers contributing'vhen the plan was subject to COBRA.

A-4: (a) All group health plans areto the plan for a calendar year normallyrhe rules of this paragraph (g) are illus-
subject to COBRA except group healthemployed fewer than 20 employees dutrated by the following examples:

plans described in paragraph (b) of thig\g the preceding calendar year. The rules Example 1. An employer maintains a group
Q&A-4. Group health plans described inof this paragraph (a) are illustrated in th@eajth plan. The employer employed 20 employees

paragraph (b) of this Q&A-4 are I'eferred‘ollowing example: on more than 50 percent of its working days during
to in 8854.4980B-1 through 54.4980B-8 ' _ 2001, and consequently the plan is not excepted
as excepted from COBRA. Example. (i) CorporationSemploys 12 employ- from COBRA during 2002. Employeresigns and

i ees, all of whom work and reside in the Unitedjoes not work for the employer after January 31
b) The following group health plans o . ploy y 3L,
(b) g group P States. S maintains a group health plan for its em-2002. Under the terms of the pldtis no longer el-

are excepted from COBRA — ployees and their familiesSis a wholly-owned sub- jgible for coverage upon the effective date of the res-
(1) Small-employer plans (see Q&A-5sidiary ofP. In the previous calendar year, the conignation, that is, February 1, 2002. The employer

of this section); trolled group of corporations including andS  does not hire a replacement fr Etimely elects
(2) Church plans (within the meaningemployed more than 19 employees, although thend pays for COBRA continuation coverage. The
i - only employees in the United States of the conemployer employs 19 employees for the remainder
of section 414(e)); and . . ;
3) Governmental plans (within th trolled group that includeB and S are the 12 em- of 2002, and consequently the plan is not subject to
(3) . ove .e al plans ( eployees of S. COBRA in 2003. The plan must nevertheless con-
meaning of section 414(d)). (i) Under 81.414(b)-1 of this chapter, foreigntinue to make COBRA continuation coverage avail-

(c) The COBRA continuation coveragecorporations are not excluded from membership in able toE during 2003 until the obligation to make
requirements generally do not apply t@ontrolled group of cqrpqrations. C_:onsequently, th€OBRA continuation coverage available ceases
group health plans that are excepted froﬁ‘fOUp health plfan maintained by S is not a small-emunder the.rules of 854.4980B-7. The obllgatlorl
COBRA. However. a small-employerp oyer plan during thg currgnt calendar year becauseuld continue until August 1, 200'3,' the date that is

. ’ " the controlled group including S normally employedl8 months after the date Bfs qualifying event, or
plan otherwise excepted from COBRA it least 20 employees in the preceding calendar yelmger ifE is eligible for a disability extension.
nonetheless subject to COBRA with re- Example 2.The facts are the same asEixample
spect to qualified beneficiaries who expe- (P) An employer is considered to have. The employer continues to employ 19 employees
rience a qualifying event during a periocnorma”y employed fewer than 20 em4ihroughout 2003 and 2004 and consequently the

. _ lovees durina a particular calendar eé}lan continues to be excepted from COBRA during
when the plan is not a small employf_ef; y d | 'fg't hpd f th 20 Y 2004 and 2005. Spousds covered under the plan
plan (see paragraph (g) of Q&A-5 of thigh, and only If, it had Tfewer than €M-hecausesis married to one of the employer's em-

section). ployees on at least 50 percent of its typlioyees. on April 1, 2005 s divorced from that
(d) Although governmental plans arecal business days during that year. employee and ceases to be eligible for coverage
not subject to the COBRA continuation (c) All full-time and part-time common gnder the plan. The plan is subject to COBRA dur-
coverage requirements, group healtlaw employees of an employer are takeﬁfszdouorﬁ1 s‘32%%“158‘1;;’;;&:;;25'I‘I?ée&::aedr:npiLCg:
plans maintained by state or local goverrinto account in determining whether an i, of the divorce and timely elects and pays for
ments are generally subject to paralle¢mployer had fewer than 20 employeesioBRA continuation coverage. Even though the
continuation coverage requirements thdtowever, an individual who is not a com®plan is generally excepted from COBRA during
were added by section 10003 of COBRANON law employee of the employer is not003, 2004, and 2005_, it must nevertheless_continue
to the Public Health Service Act (42taken into account. Thus, the followin ° d”:f‘i';egf&ig@ggg"L“negl'i?\:og;:ggzoiv?gag'gg
U.S.C. 300bb-1 through 300bb-8), whiclindividuals are not counted as employeesogra continuation coverage available ceases
is administered by the U.S. Department dbr purposes of this Q&A-5 even thoughunder the rules of §54.4980B—7. The obligation
Health and Human Services. Federal enthey are referred to as employees for atbuld continue until April 1, 2005, the date that is 36
ployees and their family members covether purposes of §854.4980B-1 througf‘i‘ogths aflterst%d?‘ets‘s q“ﬁiiwing eveg{a |
ered under the Federal Employees Healfi.4980B-8 — o o, fosmggep'ense;cciﬁ;eof jiviglition emngl’; ;’er,s
Benefit Program are covered by generally (1) Self-employed individuals (within gmpioyees and is covered under the plan. A depen-

similar, but not parallel, temporary con-the meaning of section 401(c)(1)); dent child is no longer eligible for coverage under
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the plan upon the attainment of age Z3attains age nity arrangement are the arrangements providingrovides coverage under the plan to a
f23 or(l:gg\éimb_i: 16, 20t0t5é.: di_\e pzlggésb excepteldeglt_hdcare.‘t The instrume?ts_ g;vetrni?}? Ehti HM%imiIarIy situated nonCOBRA beneficiary
rom with respec uring ecause and indemnity arrangements indicate that they ar ) . e
the employer normally employed fewer than 20 emseparate group health plans. These group heal(eﬁee Q&A 3_ of §54'_498OB 3 for a defini
ployees during 2004. Consequently, the plan is npans are subject to COBRA. The employer doedON qf _s'm'larly situated nonCOBRA
obligated to make COBRA continuation coveragenot provide any group health plan outside of thdeneficiaries) and the employer or plan
available toC (and would not be obligated to makecafeteria planB andC are unmarried employeeB.  gdministrator submits a written request to
COBRA continuation coverage available@even has chosen the life insurance coverage, @riths the person to provide to a qualified bene-
if the plan later became subject to COBRA again). chosen the indemnity arrangement. fici th that th

(ii) B does not have to be offered COBRA con- iciary the same coverage that the person

Q-6: [Reserved] tinuation coverage upon terminating employmentorovides to the similarly situated nonCO-
A-6: [Reserved)] nor is a subsequent open enrollment period for aBRA beneficiary. If the person providing
Q-7: What is the plan year? tive employees required to be made availablB.to coverage under the plan to a similarly sit-

: However, ifC terminates employment and the termi- s ;
-7 ep uated nonCOBRA beneficiary is the plan
A-T: (a) Theplan yeans the year that nation constitutes a qualifying eve@,must be of- y P

is designated as the plan year in the plaged an opportunity to elect COBRA continuation@dMministrator and the qualifying event is a
documents. coverage under the indemnity arrangementC If divorce or legal separation or a dependent
(b) If the plan documents do not desigmakes such an election and an open enroliment pehild’s ceasing to be covered under the
nate a plan year (or if there are no plafed for active employees occurs whileis still re-  generally applicable requirements of the
documents), then the plan year is deteE9'V'”g the COBRA continuation coveragemust p1an the plan administrator will also be
;i . . . e offered the opportunity to switch from the indem-. . . -
mined in accordance with this paragrapRiy arrangement to the HMO (but not to the life in1abl€ for the excise tax if the qualified
(b). surance coverage because that does not constitit@neficiary submits a written request for
(1) The plan year is the deductibletoverage provided under a group health plan). coverage.
limit year used under the plan.
(2) If the plan does not impose de
ductibles or limits on an annual basis

then the plan year is the policy year.

_ Q-9: What is the effect of a group§54.4980B-3 Qualified beneficiaries.
health plan’s failure to comply with the o ) -~
fequirements of section 4980B(f)? The determination of who is a qualified

-9 i if gbeneficiary, an employee, or a covered
(3) If the plan does not impose de- A-9: Under section 4980B(a), if a Yy ploy

ductibles or limits on an annual basis, and'°"P health plan subject to COBRA failssmployee, and of who are the similarly

either the plan is not insured or the insurt comply with section 4980B(f), an ex-Situated ponCOBRA k_)eneficiari.es 's ad-
ance policy is not renewed on an annudiSe X is imposed. Moreover, non-tagressed in the following questions-and-

: - remedies may be available if the plan fail§N1SWers. - o
?;(S;E,lethyeena:he plan years the employertsg comply with the parallel requirements Q-1: Who is a qualified beneficiary?
' in ERISA, which are administered by the A-1: (&)(1) Except as set forth in para-
(4) In any other case, the plan year Igepartment of Labor. graphs (c) through (f) of this Q&A-1, a

th%(-:g:leﬂ%z:\: gﬁiae COBRA continuation, Q-10: Who is liable for the excise t.axquallified bgne_fi_ciary S =
coverage requirements apply to cafeterig @ 9"0UP health plan fa|I_s to comply with (1) Any |_no_I|V|duaI Wh-o - on the day be-
plans and other flexible benefit arranget— e requirements of section 4980B(f)? ~fore a qualifying event, 'S covered gnder a
ments? A-10: (a) In general, the excise tax igroup health plan by virtue of being on
A-8: The provision of health care benMPosed on the employer maintaining théhat day either a covered employee, the
efits does not fail to be a group healtf?lan' except that in '.[he case O.f a multienfpouse of a covered employee, or a de-
plan merely because those benefits are loyer plan the excise tax is imposed oﬁen_dent Ch”d. of the (?overed employee; or
fered under a cafeteria plan (as defined(lﬂiIe plan. L . (i) Any_ child _who is born to or placed
section 125) or under any other arrange- (b_) In cer_tam circumstances, th? exc|sé0r.adopt|on. with a covered employee
ment under which an employee is offeredfx 1s also imposed on a person involveduring a period of COBRA continuation

a choice between health care benefits alxﬂiith theh pro;]/isio_n Orr benefit_s unfder theCOE/;)ra?:'the case of a qualifving event
other taxable or nontaxable benefitsP'@n (Other than in the capacity of an em- qualitying

However, the COBRA continuation Cov_plpyee), such as an insurgr providing b?ﬁhat Is the bankruptcy of the employer, a
erage requirements apply only to the typgflts under th_e plan _or athl_rd party admincovered employee who haq re“fe‘?' On. or
and level of coverage under the cafeteri'%trator administering claims U”d_er thgbefore the date of substantial eI|_m|nat|on
plan or other flexible benefit arrangemenP an. In general,. such a person will be liof group health plan coverage 1s also a
that a qualified beneficiary is actually re_able for the excise tax if the person a.squal_lfl_ed beneficiary, as is any spouse,
ceiving on the day before the qualifyingSUMeS: under a legally enforcgapl_e writsurviving spouse, or depen_dent child of
event. The rules of this Q&A-8 are illus-ten agr_eement, the re_sponS|b|!|ty forsuch a covered employee |f, on the day
trated by the following example: performing the act to which the failure tobefore the bankrgptcy qualifying event,
comply with the COBRA continuation the spouse, surviving spouse, or depen-

Example: (i) Under the terms of a cafeteria plan,coverage requirements relates. Suchdent child is a beneficiary under the plan.

employees can choose among life insurance covefarson will be liable for the excise tax (3) In general, an individual (other
:gﬁ'(r::/lrgt)),ef:\lgr:g: ?c?ra&heg:;rlltzzsgg:ezr%iryzﬁbtwithstanding the absence of a writtethan a child who is born to or placed for
an indemnity arrangement, and cash compensatioRdr€ement assuming responsibility foadoption with a covered employee during
Of these available choices, the HMO and the indencomplying with COBRA if the person a period of COBRA continuation cover-

February 22, 1999 38 1999-8 I.R.B.



age) who is not covered under a plan 0854.4980B-5, paragraph (c) in Q&A-4 ofunder the rules of §54.4980B-7, the indi-
the day before the qualifying event cannd54.4980B-5, section 9801(f)(2), andridual ceases to be a qualified benefi-
be a qualified beneficiary with respect tg54.9801-6T(b).) ciary.
that qualifying event, and the reason for (c) An individual is not a qualified (g) For purposes of §854.4980B-1
the individual's lack of actual coveragebeneficiary if, on the day before the qualithrough 54.4980B—&lacement for adop-
(such as the individual's having declinedying event referred to in paragraph (a) ofion or being placed for adoptiomeans
participation in the plan or failed to satthis Q&A-1, the individual is covered the assumption and retention by the cov-
isfy the plan’s conditions for participa-under the group health plan by reason @&red employee of a legal obligation for
tion) is not relevant for this purpose.another individual's election of COBRA total or partial support of a child in antici-
However, if the individual is denied or notcontinuation coverage and is not already fgation of the adoption of the child. The
offered coverage under a plan under cigualified beneficiary by reason of a priorchild’s placement for adoption with the
cumstances in which the denial or failurgualifying event. covered employee terminates upon the
to offer constitutes a violation of applica- (d) Acovered employee can be a qualitermination of the legal obligation for
ble law (such as the Americans with Disfied beneficiary only in connection with atotal or partial support. A child who is
abilities Act, 42 U.S.C. 12101-12213, theyualifying event that is the termination, oimmediately adopted by the covered em-
special enrollment rules of section 980Ireduction of hours, of the covered employee without a preceding placement for
or the requirements of section 9802 proployee’s employment, or that is the bankadoption is considered to be placed for
hibiting discrimination in eligibility to en- ruptcy of the employer. adoption on the date of the adoption.
roll in a group health plan based on health (e) An individual is not a qualified (h) The rules of this Q&A-1 are illus-
status), then, for purposes of §854.4980Bbeneficiary if the individual's status as drated by the following examples:
1 through 54.4980B-8, the individual willcovered employee is attributable to a pe-
be considered to have_ had the coveragm®d in which the individual was a NONIeSYtarily terminates employment and elects COBRA
that was wrongfully denied or not offered.ident alien who received from the indi-continuation coverage under a group health plan. To
(4) Paragraph (b) of this Q&A-1 de-vidual’'s employer no earned incomeomply with the requirements of section 9801(f) and
scribes how certain family members aréwithin the meaning of section 911(d)(2))854-9801-6T(b), the plan permits a covered em-
not qualified beneficiaries even if they bethat constituted income from source§'©/ee Who marries to have her or his spouse cov-
o . L ered under the plan. One month after electing
come covered under the plan; paragraphgthin the United States (within the copra continuation coveragd marries and
(c), (d), and (e) of this Q&A-1 place lim-meaning of section 861(a)(3)). If, purchooses to hav®'s spouse covered under the plan.
its on the general rules of this paragrapsuant to the preceding sentence, an indi- (i) B's spouse is not a qualified beneficiary.
(a) concerning who is a qualified benefividual is not a qualified beneficiary, thenThus, ifB dies during the period of COBRA contin-
ciary; paragraph (f) of this Q&A-1 pro- a spouse or dependent child of the indf2Uon coverage, the plan does not have to @fer
. Lol . . . e surviving spouse an opportunity to elect COBRA
vides when an individual who has been gidual is not considered a qualified benez,ninyation coverage.
qualified beneficiary ceases to be a qualficiary by virtue of the relationship to the Example 2.(i) Cis a married employee who ter-
fied beneficiary; paragraph (g) of thisindividual. minates employmentC elects COBRA continua-
Q&A-1 definesplaced for adoptionand  (f) A qualified beneficiary who does tion coverage folC but notC's spouse, an€'s

paragraph (h) of this Q&A-1 containsnot elect COBRA continuation coveragqsﬁfsuigaiz‘;l';ezgz?ngiffggggsgﬁgg% e next

examples. in connection with a qualifying eventge, enroliment period adds the spouse as a ben-
(b) In contrast to a child who is born toceases to be a qualified beneficiary at th@iciary under the plan.
or placed for adoption with a covered emend of the election period (see Q&A-1 of (i) The addition of the spouse during the open en-
ployee during a period of COBRA contin-§54.4980B—6). Thus, for example, ifollment period does not make the spouse a qualified
uation coverage, an individual who marsuch a former qualified beneficiary is2eneficiary. The plan thus will not have to offer the
. it . spouse an opportunity to elect COBRA continuation
ries any qualified beneficiary on or aftedater added to a covered employee’s COVayerage upon a later divorce from or deat@.of
the date of the qualifying event and a&rage (e.g., during an open enrollment pe- Example 3.() Under the terms of a group health
newborn or adopted child (other than ondgod) and then another qualifying evenplan, a covered employee’s child, upon attaining age
born to or placed for adoption with a cov-occurs with respect to the covered emk9. ceases to be a dependent eligible for coverage.
ered employee) are not qualified benefiployee, the former qualified beneficiary () Atthat ime, the child must be offered an op-
L k . . . ~ . 7 portunity to elect COBRA continuation coverage. If
ciaries by virtue of the marriage, birth, odoes not become a qualified beneficiare child elects COBRA continuation coverage, the
placement for adoption or by virtue of theby reason of the second qualifying eventhild marries during the period of the COBRA con-
individual’s status as the spouse or thEé a covered employee who is a qualifiedinuation coverage, and the child’s spouse becomes
child’s status as a dependent of the qualbeneficiary does not elect COBRA con<£overed under the group health plan, the child's
fied beneficiary. These new family mem+inuation coverage during the election pe="2>* * not a qualified beneficiary.

o . xample 4.(i) D is a single employee who, upon
bers do not themselves become qualifiedod, then any child born to or placed fOketirement, is given the opportunity to elect COBRA
beneficiaries even if they become covereddoption with the covered employee on ofontinuation coverage but declines it in favor of an
under the plan. (For situations in which after the date of the qualifying event is noglternative offer of 12 months of employer-paid re-
plan is required to make coverage avail qualified beneficiary. Once a plan’sﬂgede gecae'g‘sssrt‘gfgz-aA‘u‘:”eﬁ:S‘:):;é:‘isi:r'e?nod”Vsiﬁ'
able tq new family _membe_r; of a qualifiecbbligation to make COBR,_A cpr_1t|nuat|onnot have to be given gnother Opportunié to elect
beneficiary who is receiving COBRA coverage available to an individual WhQ-ogRra continuation coverage (at the end of those

continuation coverage, see Q&A-5 othas been a qualified beneficiary ceasag months or at any other time. marriesE during

Example 1 (i) Bis a single employee who vol-
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the period of retiree health coverage and, under H@&A-5 of §54.4980B-2 for a narrowerthe qualified beneficiary immediately be-
telrms of that coverag becomes covered under themegning of employee solely for purposefore the qualifying event.

’ agi.) If a divorce from or death dd will result in of Q&A-5 of §54.4980B-2. 1§54.49808—4 Qualifying events.
E's losing coverageE will be a qualified beneficiary ~ (P) For purposes of §854.4980B-

becauseE's coverage under the plan on the day bethrough 54.4980B-8, eovered employee

fore the qualifying event (that is, the divorce oris any individual who is (or Was) prOVidedqualifying event is addressed in the fol-
death) will have been by reason@$ acceptance of coverage under a group health plan (Oth

: - fwing questions-and-answers:
12 months of employer-paid coverage after the pri . s > :
qualifying event D’s retirement) rather than by rea-(irhan a plan that is eXCEp_teq from CO_BRA Q-1: What is a qualifying event?
son of an election of COBRA continuation coverage@n the date of the qualifying event; see aA.1: (a) Aqualifying events an event
Example 5.()) The facts are the same asfir- Q&A-4 of §54.4980B-2) by virtue of that satisfies paragraphs (b), (c), and (d)

ample 4 except that, under the terms of the plan, thbeing or having been an employee_ Fqs'f this Q&A-1. Paragraph (e) of this

divorce or death does not causé¢o lose coverage exambple. a retiree or former emplove . .
so thatE continues to be covered for the balance of p'e, ploy ‘Q&A'l further explalns a reduction of

the original 12-month period. who is covered by a group health plan is goyrs of employment, paragraph (f) of
(i) E does not have to be allowed to elecllCoverEd employee if the coverage reSU.IWIiS Q&A-1 describes the treatment of
COBRA continuation coverage because the loss éf whole or in part from her or his previ-chiidren born to or placed for adoption

coverage at the end of the 12-month period is n@us employment. An employee (or forWith a covered employee during a period

caused by the divorce or death, and thus the divorq>ﬁer emplovee) who is merely eligible for, R ;
or death does not constitute a qualifying event. See ployee) y €19 of COBRA continuation coverage, and

OGAL of 85449805 4. Coverage under a group health plan isaragraph (g) of this Q&A-1 contains ex-
generally not a covered employee if thgmples.

Q-2: Who is an employee and who is @mployee (or former employee) is not ac- (b) An event satisfies this paragraph
covered employee? tually covered under the plan. In generatb) if the event is any of the following —

A-2: (a)(1) For purposes ofthe reason for the employee’s (or former (1) The death of a covered employee;
§854.4980B-1 through 54.4980B-8 (exemployee’s) lack of actual coverage (such (2) The termination (other than by rea-
cept for purposes of Q&A-5 inas having declined participation in theson of the employee’s gross misconduct),
§54.4980B-2, relating to the exceptiorplan or having failed to satisfy the plan’syr reduction of hours, of a covered em-
from COBRA for plans maintained by anconditions for participation) is not rele-pjoyee’s employment;
employer with fewer than 20 employees)yant for this purpose. However, if the (3) The divorce or legal separation of a
anemployeds any individual who is eli- employee (or former employee) is deniedovered employee from the employee’s
gible to be covered under a group healtar not offered coverage under circumspouse;
plan by virtue of the performance of serstances in which the denial or failure to (4) A covered employee’s becoming
vices for the employer maintaining theoffer constitutes a violation of applicablegntitled to Medicare benefits under Title
plan or by virtue of membership in thelaw (such as the Americans with Disabili-x V|| of the Social Security Act (42
employee organization maintaining thdies Act, 42 U.S.C. 12101 through 12213y.S.C. 1395-1395ggq):
plan. Thus, for purposes of §854.4980Bthe special enroliment rules of section (5) A dependent child’s ceasing to be a
1 through 54.4980B-8 (except for pur9801, or the requirements of section 980dependent child of a covered employee
poses of Q&A-5 in §54.4980B-2), theprohibiting discrimination in eligibility to under the generally applicable require-
following individuals are employees ifenroll in a group health plan based oments of the plan; or
their relationship to the employer mainhealth status), then, for purposes of (6) A proceeding in bankruptcy under
taining the plan makes them eligible to b&854.4980B-1 through 54.4980B-8, thqitle 11 of the United States Code with re-
covered under the plan — employee (or former employee) will bespect to an employer from whose employ-

(i) Self-employed individuals (within considered to have had the coverage thatent a covered employee retired at any
the meaning of section 401(c)(1)); was wrongfully denied or not offered.  time.

(i) Independent contractors (and their Q-3: Who are the similarly situated (c) An event satisfies this paragraph (c)
employees and independent contractors)pnCOBRA beneficiaries? if, under the terms of the group health
and A-3: For purposes of §854.4980B—1Iplan, the event causes the covered em-

(iii) Directors (in the case of a corporathrough 54.4980B-8similarly situated ployee, or the spouse or a dependent child
tion). nonCOBRA beneficiariemeans the of the covered employee, to lose coverage

(2) Similarly, whenever reference isgroup of covered employees, spouses ahder the plan. For this purpose,ldse
made in 8854.4980B-1 throughcovered employees, or dependent chitoveragemeans to cease to be covered
54.4980B-8 (except in Q&A-5 of dren of covered employees receiving cowinder the same terms and conditions as in
§54.4980B-2) to an employment relationerage under a group health plan maireffect immediately before the qualifying
ship (such as by referring to the terminatained by the employer or employeevent. Any increase in the premium or
tion of employment of an employee or tmrganization who are receiving that coveontribution that must be paid by a cov-
an employee’s being employed by an enerage for a reason other than the rightxed employee (or the spouse or depen-
ployer), the reference includes the relaprovided under the COBRA continuationdent child of a covered employee) for
tionship of those individuals who are emeoverage requirements and who, based @overage under a group health plan that
ployees within the meaning of thisall of the facts and circumstances, areesults from the occurrence of one of the
paragraph (a). See paragraph (c) imost similarly situated to the situation ofevents listed in paragraph (b) of this

The determination of what constitutes a
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Q&A-1 is aloss of coverageln the case small-employer plan as of January 1, (g) The rules of this Q&A-1 are illus-
of an event that is the bankruptcy of th2002. Also, the same result will followtrated by the following examples, in each
employer, lose coverage also means amyven if the employee is given threef which the group health plan is subject
substantial elimination of coverage undemonths of coverage beyond December 3b COBRA:
the plan, occurring within 12 months be{that is, through March of 2002), because . .
fore or after the date the bankruptcy prothere will be no qualifying event as of the Example 1.() An employee who is covered by a
- ptcy p ’ . a g group health plan terminates employment (other
ceeding commences, for a covered emnermln_atlon of coverage in Marc_h._ I_-|_ow-than by reason of the employee’s gross misconduct)
ployee who had retired on or before thever, if the employee’s spouse is initiallyand, beginning with the day after the last day of em-
date of the substantial elimination ofprovided with the three-month coverag@loyment, is given 3 months of employer-paid cov-
group health plan coverage or for anyhrough March 2002, but the spouse dirage under the same terms and conditions as before
L that date. At the end of the three months, the cover-
spouse, surviving spouse, or dependenbrces the employee before the end of the |, =~
child of such a covered employee if, othree months and loses coverage as a revj The loss of coverage at the end of the three
the day before the bankruptcy qualifyingsult of the divorce, the divorce will con-months results from the termination of employment
event, the spouse, surviving spouse, atitute a qualifying event during 2002 andnd. thus, the termination of employment is a quali-
dependent child is a beneficiary under thso entitle the spouse to elect COBRA corf¥ing event. _
lan. For purposes of this paragraph (c),tanuation coverage. See Q&A-7 of Example 2 () An employee whois covered by a
p : purp P g .p ! 9 . . group health plan retires (which is a termination of
loss of coverage need not occur |mmed§54.49808—7 re_gardmg the maximummpioyment other than by reason of the employee's
ately after the event, so long as the loss abverage period in such a case. gross misconduct) and, upon retirement, is required
coverage occurs before the end of the (e) A reduction of hours of a coveredo pay an increased amount for the same group
maximum coverage period (see Q&A-lemployee’s employment occurs whenevénlf’:r']tth coverage that the employee had before retire-
and Q&A-G of 854.4980B-7). However,there is a decrease in t_he hours that a COV=(ii)' The increase in the premium or contribution
if neither the covered employee nor thered employee is required to work or aGequired for coverage is a loss of coverage under
spouse or a dependent child of the covually works, but only if the decrease igaragraph (c) of this Q&A-1 and, thus, the retire-
ered employee loses coverage before tmet accompanied by an immediate termimentis a qualifying event.
end of what would be the maximum covnation of employment. This is true re- Example 3.() Anemployee and the employee's
erage period, the event does not satisfyardless of whether the covered emplo Séouse are covered under an employer's group
. gep ! . . . p ; yeh alth plan. The employee retires and is given iden-
this par_agraph_ (c). I_f coverage is reducecontinues Fo perform services followingcal coverage for life. However, the plan provides
or eliminated in anticipation of an eventhe reduction of hours of employmentthat the spousal coverage will not be continued be-
(for example, an employer’s eliminatingFor example, an absence from work dugond six months unless a higher premium for the
an employee’s coverage in anticipation ofo disability, a temporary layoff, or anySPouse is paid to the plan.
the termination of the employee’s emother reason is a reduction of hours of g () The reduirement for the spouse to pay a
,p y_ . . \ ; ﬁigher premium at the end of the six months is a loss
ployment, or an employee’s eliminatingcovered employee’s employment if therg¢ coverage under paragraph (c) of this Q&A-1.
the coverage of the employee’s spouse ia not an immediate termination of em-<Thus, the retirement is a qualifying event and the
anticipation of a divorce or legal separaployment. If a group health plan measpouse must be given an opportunity to elect
tion), the reduction or elimination is dis-sures eligibility for the coverage of em-COBRA continuation coverage. _
regarded in determining whether theloyees by the number of hours worked i Example 4.() Fis a covered employee who s
g 9 ® y . y . . l;]narried toG, and both are covered under a group
event causes a loss .of'cover.age. a given time period, such as the precedingaith plan maintained bi's employer. F and G
(d) An event satisfies this paragrapimonth or quarter, and an employee coOware divorced. Under the terms of the plan, the di-
(d) if it occurs while the plan is subject toered under the plan fails to work the minivorce causes to lose coverage. The divorce is a
COBRA. Thus, an event will not satisfymum number of hours during that timelualifying event, an@ elects COBRA continuation
this paragraph (d) if it occurs while theperiod, the failure to work the minimumSoVerage. remarries during the period of COBRA
P grap e ! i ) i continuation coverage, afls new spouse becomes
plan is excepted from COBRA (see Q&A-number of required hours is a reduction ofovered under the plan. (See Q&A-5 in
4 of §854.4980B-2). Even if the plan latehours of that covered employee’s employg54.4980B-5, paragraph (c) in Q&A-4 of
becomes subject to COBRA, it is not rement. §54.4980B-5, section 9801(f)(2), and §54.9801-
quired to make COBRA continuation cov- (f) The qualifying event of a qualified 6T()-) G dies. Under the terms of the plan, the
. L . . death causeS’s new spouse to lose coverage under
erage available to anyone whose coveragpeneficiary who is a child born to OTihe plan
_ends as a result of an event during a yepltaced for_adoptior_w with a covered eM- (i) G's death is not a qualifying event beca@se
in which the plan is excepted fromployee during a period of COBRA contin-is not a covered employee.
COBRA. For example, if a group healthuation coverage is the qualifying event Example 5.(i) An employer maintains a group
plan is excepted from COBRA as a smallgiving rise to the period of COBRA con-"€alth plan for both active employees and retired
employer plan during the year 2001 (segnuation coverage during which the childP/0¥ees (and their families). The coverage for
ployer p g y . g 9 . active employees and retired employees is identical,
Q&A-5 of §§4.49808—2) and an em-is bolrnlor placed for adoption. If a secongng the employer does not require retirees to pay
ployee terminates employment on Degualifying event has occurred before thenore for coverage than active employees. The plan
cember 31, 2001, the termination is not ahild is born or placed for adoption (suclvloes not make COBRA continuation coverage avail-
qualifying event and the plan is not reas the death of the covered employee?f"e when an employee retires (and is not required
uired to permit the employee to electhen the second qualifying event also a| 0 because the retired employee has not lost cover-
g P . . ploy A q g . page under the plan). The employer amends the plan
COBRA continuation coverage. This isplies to the newborn or adopted childy, ejiminate coverage for retired employees effective

the case even if the plan ceases to beSze Q&A-6 of §54.4980B-7. January 1, 2002. On that date, several retired em-
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ployees (and their spouses and dependent childrenbnCOBRA beneficiaries, then the coverrules are set forth in paragraph (e) of this
h"’“’et tf)eer|1 Covtire“ :Jh”der the plan since their retirgye made available to qualified beneficiaQ&A-2, and examples appear in para-
tmhztnwocijrl de;;ply ?:the‘:n?]a:énr?ﬁgt%?;ﬁ]gﬁ]gf:'eo_ﬂes _is m(_)dified in the same way. If thegraph () of this Q&A-Z_.
tirement. continuation coverage offered differs in (b) If a deductible is computed sepa-
(i) The elimination of retiree coverage underany way from the coverage made availrately for each individual receiving cover-
these circumstances is a deferred loss of coveraggle to similarly situated nonCOBRA ben-age under the plan, each individual's re-
for those retirees (and their spouses and dependeficigries, the coverage offered does nehaining deductible amount (if any) on the
tc:lllsdrf;g :Jer:ﬁ::ngﬁzaigr:%z;ﬁgy?:g”;'jeﬁ‘_&pﬁeagggonstitute COBRA continuation coveragedlate COBRA continuation coverage be-
must make COBRA continuation coverage availapi@nd the group health plan is not in compligins is equal to that individual's remain-
to them for the balance of the maximum coveragance with COBRA unless other coveraging deductible amount immediately be-
period that applies to them in connection with the rethat does constitute COBRA continuatiorfore that date.
tirement. coverage is also offered. Any elimination (c) If a deductible is computed on a
Q-2: Are the facts surrounding a termi " reduction of coverage in anticipation ofamily b_asis, the remaining deductible for
nation of employment (such as whether gn event described m_paragraph (b) d_he fa_m|ly on the date _that COBRA con-
was voluntary or involuntary) relevant inQ&A-1 of §54.4_19808—4 is disregarded fortinuation coverage b_eglns de_pends on the
determining whether the termination ofurposes of this Q&A-1 _and for purpose$nerr_1bers_ of the family electing CQBRA
employment is a qualifying event? of any other reference in §§54.4_9805—]:0npnuat|on coverage. In _Computlng the
A-2: Apart from facts constituting _through 54.4980B-8 to coverage in effediamily deductl_ble that remains on the (_Jlate
gross misconduct, the facts surroundin mediately before (or on the day beforeCOBRA continuation coverage begins,
the termination or reduction of hours ar qualifying event. COBRA continuationonly the expenses of those family mem-
irrelevant in determining whether a qua”_cgve_rage must not be anditioned upon, _drrers receiving COBRA continuation cov-
fying event has occurred. Thus, it doeglscrlmlngte on t_he basis of lack of, evierage r_1eed be taken mto_account. If the
not matter whether the employee Volungence of insurability. qgualifying event results in there being
In the case of a qualified benefimore than one family unit (for example,

tarily terminated or was discharged. For (°)
y g .ciary who is a child born to or placed foibecause of a divorce), the family de-

example, a strike or a lockout is a termi= X _ . .
nation or reduction of hours that consti-adOpt_'on with a covered e_mplqyee duringluctible may be compute_d separately for
tutes a qualifying event if the strike o2 period of_ CQBRA contmua_tlon cover-each resu_ltlng famlly unit based on the
lockout results in a loss of coverage as d89e th_e child is generally entitled to eleanembers in each unit. These rules a_pply
scribed in paragraph (c) of Q&A-1 of this|mmed|ately to hgve the same coverageegardless Qf Whethe_r th_e plan provu_jes
section. Similarly, a layoff that results inthat depe_ndent children of actlye employt-th the_ family dedugtlble is an alter_n_anve
such a loss of coverage is a qualifyinies receive under the benefit packagés mpllwdual deductibles or an additional
event. nder which the covered employee hasequirement.
coverage at the time of the birth or place- (d) Deductibles that are not described

§54.4980B-5 COBRA continuation ment for adoption. Such a child would bén paragraph (b) or (c) of this Q&A-2
coverage. entitled to elect coverage different frommust be treated in a manner consistent

) ) that elected by the covered employee duwith the principles set forth in those para-

The following questions-and-answerspg the next available open enrollment pegraphs.

address the requirements for coverage g under the plan. See Q&A-4 of this (e) If a deductible is computed on the

constitute COBRA continuation cover-ggction. basis of a covered employee’s compensa-

age. ) ] ) Q-2: What deductibles apply iftion instead of being a fixed dollar amount
Q-1: What is COBRA continuation coBRA continuation coverage isand the employee remains employed dur-

coverage? elected? ing the period of COBRA continuation

A-1: (a) If a qualifying event occurs, A.2: (a) Qualified beneficiaries elect-coverage, the plan is permitted to choose
each qualified beneficiary (other than g,q COBRA continuation coverage generwhether to apply the deductible by treat-
qualified beneficiary for whom the quali-z)ly are subject to the same deductibles @y the employee’s compensation as con-
fying event will not result in any immedi- simjjarly situated nonCOBRA beneficia-tinuing without change for the duration of
ate or deferred loss of coverage) must Qgss. | a qualified beneficiary's COBRA the COBRA continuation coverage at the
offered an opportunity to elect to receivggntinuation coverage begins before thievel that was used to compute the de-
the group health plan coverage that is presmg of a period prescribed for accumulasluctible in effect immediately before the
vided to similarly situated nonCOBRAjng amounts toward deductibles, the qua€OBRA continuation coverage began, or
beneficiaries (ordinarily, the same coverifieq peneficiary must retain credit for ex-to apply the deductible by taking the em-
age that the qualified beneficiary had openses incurred toward those deductiblggoyee’s actual compensation into ac-
the day before the qualifying event). Segefore the beginning of COBRA continu-count. In applying a deductible that is
Q&A-3 of §54.4980B-3 for the definition ation coverage as though the qualifyingomputed on the basis of the covered em-
of similarly situated nonCOBRA benefi- oyant had not occurred. The specific apployee’s compensation instead of being a
ciaries. This coverage is COBRA continyjication of this rule depends on the typdixed dollar amount, for periods of
uation coverage. If coverage under thgf geductible, as set forth in paragraph€OBRA continuation coverage in which
plan is modified for similarly situated () through (d) of this Q&A-2. Special the employee is not employed by the em-
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p|0yer, the plan is required to compute thgear. A qualified beneficiary whose election ofafter May 1 for the remainder of the year to $12,000
deductible by treating the employee’§OBRA continuation coverage takes effect begin($20,000 — $8,000 = $12,000). The remaining limit
. L . ing August 1, 2001 and who has already made twior the employee is not subject to the rules of this
compensation as continuing withou{"™ ) , ;
. visits as of that date need only pay for one more visp&A-3 because the employee’s coverage is not
Change for the duration of the COBR'Abefore the plan must begin to pay 70 percent of theOBRA continuation coverage.
continuation coverage either at the levelost of the remaining visits during 2001. Example 3.(i) A group health plan pays for 80
that was used to compute the deductible in Example 4.()) A group health plan has a $250percent of covered expenses after satisfaction of a
effect immediately before the COBRAannual deductible per covered individual. The plag100-per-individual deductible, and the plan pays
continuation coverage began or at thgrovides that if the deductible is not satisfied in dor 100 percent of covered expenses after a family
articular year, expenses incurred during Octobéras incurred out-of-pocket costs of $2,000. The plan
level that was used to compute the dé)ﬁrough December of that year are credited towargrovides that upon the divorce of a covered em-
ductible in effect immediately before thesatisfaction of the deductible in the next year. Aployee, coverage will end immediately for the em-
employee’s employment was terminated. qualified beneficiary who has incurred covered exployee’s spouse and any children who do not remain
(f) The rules of this Q&A-2 are illus- penses of $150 from January through September 'm‘_the employee’s custody: An em_ployee and spouse
trated by the following examples; in eack?OOI and $40 during October elects COBRA continwith three dependent children divorce on June 1,
. ’ uation coverage beginning November 1, 2001. 2001, and one of the children remains with the em-
examp[e, deductibles under the p!an are (i) The remaining deductible amount for thisployee. The spouse elects COBRA continuation
determined on a calendar year basis:  qualified beneficiary is $60 at the beginning of thecoverage as of that date for the spouse and the other
. ) COBRA continuation coverage. If this individual in- two children. During January through May of 2001,
Example 1.()) Agroup health plan applies a sep-¢,,.s ¢overed expenses of $50 in November and Dhe spouse incurred $600 of covered expenses and
arate $100 annual dedycnble to each individual Lember of 2001 combined (so that the $250 desach of the two children in the spouse’s custody
COvers. Th_e plan provides that the spouse _and d&lctible for 2001 is not satisfied), the $90 incurredfter the divorce incurred covered expenses of
pendent children of a coverad employee will IOSq’rom October through December of 2001 are credite$i1,100. This resulted in total out-of-pocket costs for
coverage on the last day of the month after the, a4 satisfaction of the deductible amount fothese three individuals of $800 ($300 total for the
month of th_e covered employee’s death. A covere . three deductibles, plus $500 for 20 percent of the
employee dies on June 11, 2001. The spouse and the other $2,500 in incurred expenses [$600 + $1,100 +

g’gse‘:zgsnsvi?éhcu:ﬁrgggieg; iﬁgﬁiﬁ fogggiaﬂzz Q-3: How do a plan’s limits apply to $1,100 = $2,800; $2,800 — $300 = $2,500]).
’ - ' : i i ? if) For the remainder of 2001, the resulting fam-
of July 31, 2001, the spouse has incurred $80 of COQOBRA continuation coverage (i) 9

ered expenses, the older child has incurred no cov- A-3: (@) Limits are treated in the samd)y consisting of the spouse and two children has an

X - . out-of-pocket limit of $1,200 ($2,000 — $800 =
ered expenses, and the younger one has incurrely as deductibles (see Q&A-2 of thigy, 200)p The remaining out-of-(pocket limit for the

$120 of covered expenses (and therefore has alreagigction). This rule applies both to limitSesuiting family consisting of the employee and one
satisfied the deductible). on plan benefits (such as a maximunnild is not subject to the rules of this Q8&A-3 be-

(i) At the beginning of COBRA continuation . . . ; )
. ause their coverage is not COBRA continuation
coverage on August 1, the spouse has a remaini mber of hospital days or dollar amount 9

deductible of $20, the older child still has the fullof reimbursable expenses) and limits ofi°V¢"29¢:
$100 deductible, and the younger one has no furtheut-of-pocket expenses (such as a limit on Q-4: Can a qualified beneficiary who

deductible. copayments, a limit on deductibles plu

Example 2.(1) Agroup health plan applies a sep-¢., yayments, or a catastrophic limit). Thi%IeCtS COBRA continuation coverage

arate $200 annual deductible to each individual if . )- "NRver change from the coverage received
covers, except that each family member is treated Lule applies equally to annual and |Ifetlm%y that individual immediately before the
having satisfied the individual deductible once thdimits and applies equally to limits on speqajifying event?

family has incurred $500 of covered expenses ducific benefits and limits on benefits in the " 5 _4. (a) In general, a qualified benefi-

ing the year. The plan provides that upon the diaggregate under the plan. ciary need only be given an Opportunity to

vorce of a covered employee, coverage will end im- . Qe ) [
mediately for the employee's spouse and any 2) 1he rule of this Q&A-3 is illus- ¢ontinye the coverage that she or he was

children who do not remain in the employee’s custrated by the following examples; in eacneceiving immediately before the qualify-
tody. A covered employee with four dependent chilexample limits are determined on a calenp g event. This is true regardless of
dren is dlvorqed. the spouse obtains custody of tr_[dzar year basis: whether the coverage received by the
two oldest children, and the spouse and those chil- e - .
dren all elect COBRA continuation coverage to Example 1. (i) A group health plan pays for a qualified beneficiary before the qualify-
begin immediately. The family had accumulatednaximum of 150 days of hospital confinement peing event ceases to be of value to the qual-
$420 of covered expenses before the divorce, as fahdividual per year. A covered employee who hagfied beneficiary, such as in the case of a
lows: $70 by each parent, $200 by the oldest childiad 20 days of hospital confinement as of May 1y 5lified beneficiary covered under a re-

$80 by the youngest child, and none by the other tw2001 terminates employment and elects COBRA. e . .
children. continuation coverage as of that date. gion SPeCIﬂC health maintenance organi

(i) The resulting family consisting of the spouse (i) During the remainder of the year 2001 thezation (HMO) who leaves the HMO’s ser-
and the two oldest children accumulated a total gflan need only pay for a maximum of 130 days o¥ice region. The only situations in which
$270 of covered expenses, and thus the remainihigspital confinement for this individual. a qualified beneficiary must be allowed to
dk::‘ductiblet;or trllat famill);coutldhbe ats high ist:Z?"O E_xamplefzﬂ.;(zi)0 /gogorm;p healthdplan reimburse? achange from the coverage received imme-

ecause the plan would not have to count the immaximum o ,000 of covered expenses per famy. g
((:urred expenspes of the covered employee and tHg per year, and the same $20,000plimit appplies tglately be,fore the quallfylng event are QS
youngest child). The remaining deductible for theinmarried covered employees. A covered employe®€t forth in paragraphs (b) and (c) of this
resulting family consisting of the covered employe@nd spouse who have no children divorce on May Q&A-4 and in Q&A-1 of this section (re-
and the two youngest children is not subject to th2001, and the spouse elects COBRA continuatiogarding changes to or elimination of the
gj(l)e;Ropf\ thist_Q&,?-Z because their coverage is no_moverageﬂsaSsOc())fOth?t date. In 200dl,tlihe employﬁedheq)verage provided to similarly situated

continuation coverage. incurred $5,000 of expenses and the spouse had in- .

Example 3. Each year a group health plan paysurred $8,000 before IE)/Iay 1. ° nonCOBRA ben,e_fICIa”eS)‘ . .

70 percent of the cost of an individual’'s psychother- (i) The plan can limit its reimbursement of the (0) If @ qualified beneficiary partici-
apy after that individual’s first three visits during theamount of expenses incurred by the spouse on apd@tes in a region-specific benefit package
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(such as an HMO or an on-site clinic) thaall family members must be covered by the samgdoption, if certain requirements are satis-
will not service her or his health needs if!an and that plan must be the same as the plan cqjaq.  Employees not participating in the

. . ._ering the employee. Immediately befdts termi- L : .
the area to which she or he is relocatin fion of employment (for reasons other than gro Qlan also can obtain rights for self-enroll

(regardless of the reason for the relocaisconduct)E is covered along witk's spouse and Ment under those rules. Once a qualified
tion), the qualified beneficiary must bechildren by a plan. The coverage under that plan wibheneficiary is receiving COBRA continu-

given an opportunity to elect alternativeend as a result of the termination of employment.  atjon coverage (that is, has timely elected
coverage that the employer or employee () Upon E termination of employment, each 54 made timely payment for COBRA

. . . - of the four family members is a qualified benefi- . . -
organization makes available to aC’“V%iary. Even though the employer maintains variou§ontinuation coverage), the qualified ben-
employees. If the employer or employegiher pians and options, it is not necessary for tHeficiary has the same right to enroll fam-
organization makes group health plaqualified beneficiaries to be allowed to switch to dly members under those special enroll-
coverage available to similarly situatechew plan wherk terminates employment. ment rules as if the qualified beneficiary
nonCOBRA beneficiaries that can be ex- (D COBRAcontlngatlon coverage is elected forWere an employee or participant within
. . ... _each of the four family members. Three months 1

tendeq'ln the area to which the qua“fleéﬂerE’s termination of employment there is an operfN€ meaning of those rules. However,
beneficiary is relocating, then that coveranroliment period during which similarly situatedneither a qualified beneficiary who is not
age is the alternative coverage that musttive employees are offered an opportunity teceiving COBRA continuation coverage
be made available to the relocating qua”;hoose to be covered under a new plan or to add Abr a former qualified beneficiary has any

fi neficiary. If the emol r or em-eliminate family coverage. . :
ed beneficia Y the employer or e (iv) During the open enroliment period, each ofSpeC|a| enroliment ”ghts under those

ployee organization does not make groug. o, qualified beneficiaries must be offered théules.
health plan coverage available to simippportunity to switch to another plan (as though (b) In addition to the special enroliment
larly situated nonCOBRA beneficiarieseach qualified beneficiary were an individual emyights described in paragraph (a) of this

that can be extended in the area (0 WO e g nder & separate pan, elgiA™S: if the plan covering the qualified
the qualified beneficiary is relocating buthoughthe family members of employed individuai?eneficiary provides that new family

makes coverage available tO. other eMg,i4 not choose coverage under separate plans. members of active employees can become
ployees that can be extended in that ar€gburse, if each family member chooses COBRAovered (either automatically or upon an
then the coverage made available to thosentinuation coverage under a separate plan, thg,rqnriate election) before the next open

other employees must be made availabRan can require payment for each family member . .
to the re?oc)r:lting qualified beneficiary that is based on the applicable premium for individenrOIIment period, then the Same right
‘ual coverage under that separate plan. See Q&AMUSt be extended to the new family mem-

However, the employer or employee Org¢ 54 498088 bers of a qualified beneficiary.
ganization is not required to make any Example 2.(i) The facts are the same asEir- (c) If the addition of a new family
other coverage available to the relocatingmple 1,except thatE’'s family members are not member will result in a higher applicable

i i i i covered undeE's group health plan whel termi- . . e
qualified beneficiary if the only coverage tos omployment premium (for example, if the qualified

. ona
the employ_er or employee orgamzatloﬁ (i) Although the family members do not have tobeneficiary was previously receiving
makes ivi;:ab'le trc: active emplho'yﬁesh '&e given an opportunity to elect COBRA continuaCOBRA continuation coverage as an indi-
not available In the area to which theion coverageE must be allowed to add thems vidual, or if the applicable premium for

qualified beneficiary relocates (becaus€OBRA continuation coverage during the open eng_ . . .
all such coverage is region-specific anép!iment period. This is true even though the famiIJamlly coverage depends on family size),

S . members are not, and cannot become, qualified befl€ plan can require the payment of a cor-
does not service individuals in that area).'eficiaries (see Q&A-1 of §54.4980B-3). respondingly higher amount for the

(c) It an employer or employee organi- COBRA continuation coverage. See
zation makes an open enroliment period Q-5: Aside from open enroliment peri-Q&A_1 of §54.4980B-8

available to similarly situated active em-ods, can a qualified beneficiary who has (d) The right to add new family mem-
ployees with respect to whom a qualifyelected COBRA continuation coveragg .. under this Q&A-5 is in addition to
ing event has not occurred, the same opehoose to cover individuals (such as new; _ . "
enroliment period rights must be maddorn children, adopted children, or nexhe fights that newborn and adopted chil

available to each qualified beneficiary respouses) who join the qualified benefi—Olren of covered employees may have as

ceiving COBRA continuation coverage.ciary’s family on or after the date of thequa“f'ed beneficiaries; see Q&A-1 in
X o §54.4980B-3.

An open enroliment period means a pegualifying event?

riod during which an employee covered A-5: (a) Yes. Under section 9801 and54.4980B—6 Electing COBRA

under a plan can choose to be covereib4.9801-6T, employees eligible to parcontinuation coverage.

under another group health plan or undeicipate in a group health plan (whether or . _

another benefit package within the sameot participating), as well as former em- The following questions-and-answers

plan, or to add or eliminate coverage oployees participating in a plan (referred t@ddress the manner in which COBRA

family members. in those rules as participants), are entitlegontinuation coverage is elected:
(d) The rules of this Q&A-4 are illus- to special enroliment rights for certain Q-1: What is the election period and
trated by the following examples: family members upon the loss of othehow long must it last?

N group health plan coverage or upon the A-1: (a) A group health plan can con-
an ixrigqlgt;'t(gatEr:am;:S Iggsgr‘;vr grvgﬁ:)kshgltﬁcquisition by the employee or participandition the availability of COBRA continu-
plans. Under the terms of the plans, if an employdef @ New spouse or of a new dependeation coverage upon the timely election of
chooses to cover any family members under a plathrough birth, adoption, or placement fosuch coverage. An election of COBRA
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continuation coverage is a timely electiothe plan administrator of the occurrencegualified beneficiary and reinstate her or
if it is made during the election period.of a qualifying event? him when the election is made. Claims
The election period must begin not later A-2: (a) In general, the employer orincurred by a qualified beneficiary during
than the date the qualified beneficiarylan administrator must determine when the election period do not have to be paid
would lose coverage on account of thqualifying event has occurred. Howeverbefore the election (and, if applicable,
qualifying event. (See paragraph (c) oéach covered employee or qualified bengzgayment for the coverage) is made. If a
Q&A-1 of 854.4980B—4 for the meaningficiary is responsible for notifying the provider of health care (such as a physi-
of lose coverage.) The election perioglan administrator of the occurrence of a@ian, hospital, or pharmacy) contacts the
must not end before the date that is 6§ualifying event that is either a dependertlan to confirm coverage of a qualified
days after the later of — child’s ceasing to be a dependent chileneficiary during the election period, the
(1) The date the qualified beneficiaryunder the generally applicable requireplan must give a complete response to the
would lose coverage on account of thenents of the plan or a divorce or legahealth care provider about the qualified
qualifying event; or separation of a covered employee. Theeneficiary’s COBRA continuation cover-
(2) The date notice is provided to thgyroup health plan is not required to offeage rights during the election period. For
qualified beneficiary of her or his right tothe qualified beneficiary an opportunity toexample, if the plan provides coverage
elect COBRA continuation coverage.  elect COBRA continuation coverage ifduring the election period but cancels
(b) An election is considered to behe notice is not provided to the plan adeoverage retroactively if COBRA contin-
made on the date it is sent to the plan aehinistrator within 60 days after the latemation coverage is not elected, then the

ministrator. of — plan must inform a provider that a quali-
(c) The rules of this Q&A-1 are illus- (1) The date of the qualifying event; offied beneficiary for whom coverage has
trated by the following example: (2) The date the qualified beneficiarynot been elected is covered but that the
would lose coverage on account of theoverage is subject to retroactive termina-

Example. (i) An unmarried employee without o . = :
children who is receiving employer-paid coveragdlualifying event. tion. Similarly, if the plan cancels cover-

under a group health plan voluntarily terminates em- (b) For purposes of this Q&A-2, if age but then retroactively reinstates it
ployment on June 1, 2001. The employee is notdignore than one qualified beneficiaryonce COBRA continuation coverage is
22:'egt ZL;hﬁn:?ti;;:';e:e;':é”f‘;::gl;’; zg‘g’sloggt“;rr\g\{ould lose coverage on account of a dielected, then the plan must inform the
vide for the extension of the required periods (as XOTCe OF legal separation of a covered enprovider that the qualified beneficiary
permitted under section 4980B(f)(8)). ployee, a timely notice of the divorce orcurrently does not have coverage but will

(i Case 1: If the plan provides that the em- [egal separation that is provided by théave coverage retroactively to the date
ployer-paid coverage ends immediately upon the teggyered employee or any one of thoseoverage was lost if COBRA continuation
L"ég?;'ﬁzt?;tzrrngzzn}ﬁ:te ;rjzgéelftg’n”d ‘?S;’tdnzuesr}]}d,lalified beneficiaries will be sufficient coverage is elected. (See paragraph (c) of
earlier than July 31, 2001. If notice of the right tof© Preserve the election rights of all of th&&A-5 in §54.4980B-8 for similar rules
elect COBRA continuation coverage is not providedjualified beneficiaries. that a plan must follow in confirming cov-
to the employee until June 15, 2001, the election pe- Q-3: During the election period and beerage during a period when the plan has
riod must not end earlier than August 14, 2001.  fqre the qualified beneficiary has made anot received payment but that is still
plosgr_pisjsioielfa?: E(I)zns F:]r(;)tvffj H:ﬁltl tgemir:t-hgIection, must coverage be provided?- Withiq t.he grace period for a quqlified
after the termination of employment, the employee A-3: (@) In general, each qualifiedbeneficiary for whom COBRA continua-
does not lose coverage until December 1, 2001. THeeneficiary has until 60 days after thdion coverage has been elected.)
election period can therefore begin as late as Deceliater of the date the qualifying event (c)(1) In the case of a group health
gg(r) 21 2001, and must not end before January 3Q;q|q cause her or him to lose coveragplan that provides health services (such as

(iv') Case 3: If employer-paid coverage for 6 ©T the date notice is provided to the qualia health maintenance organization or a
months after the termination of employment is offied beneficiary of her or his right to electwalk-in clinic), the plan can require with
fered only to those qualified beneficiaries whnoCOBRA continuation coverage to decideespect to a qualified beneficiary who has
waive COBRA continuation coverage, the employegyhether to elect COBRA continuationnot elected and paid for COBRA continu-
'r‘i’osgsisc?r:’:r:;]ri:';s‘]‘::eci'sgofl'Tsr?e";?ﬁZ';‘ﬁ:;”b‘i’:’_()verage. If the election is made duringtion coverage that the qualified benefi-
tween Case 2 and Case 3 is that in Case 2 the eﬁg_at period, coverage must be providediary choose between —
ployee can receive 6 months of employer-paidrom the date that coverage would other- (i) Electing and paying for the cover-
coverage and then elect to pay for up to an addwise have been lost (but see Q&A-4 ohge; or
tional 12 months of COBRA continuation coveragethis section). This can be accomplished (ii) Paying the reasonable and custom-
while in Case 3 the employee must choose betweely, o rihad in paragraph (b) or (c) of thiary charge for the plan’s services, but only
6 months of employer-paid coverage and paying for . 2. .
up to 18 months of COBRA continuation coverage Q&A-3. if a qualified beneficiary who chooses to
In all three cases, COBRA continuation coverage (b) In the case of an indemnity or reimpay for the services will be reimbursed for
need not be provided for more than 18 months aftgyursement arrangement, the employer ¢hat payment within 30 days after the
the termination of employment, and in certain Ciremp|oyee organization can provide foelection of COBRA continuation cover-
(Csengsgggff;;ggilggszgfgéd for a shorter IDerIOE)Ian coverage during the election periodge (and, if applicable, the payment of

or, if the plan allows retroactive reinstateany balance due for the coverage).
Q-2: Is a covered employee or qualiment, the employer or employee organi- (2) In the alternative, the plan can pro-

fied beneficiary responsible for informingzation can terminate the coverage of theide continued coverage and treat the

1999-8 |.R.B. 45 February 22, 1999



qualified beneficiary’s use of the facility make an independent election to receive Example 2.(i) An employer maintains a group
as a constructive election. In such a cas€OBRA continuation coverage. If thehealth plan under which all employees receive em-
the qualified beneficiary is obligated toplan allows similarly situated active em-P\oYer-Paid coverage. Employees can arrange to
. . ... cover their families by paying an additional amount.
pay any applicable charge for the coverployees with respect to whom a qualifyingrne employer also maintains a cafeteria plan, under
age, but only if the qualified beneficiaryevent has not occurred to choose amoRgich one of the options is to pay part or all of the
is informed that use of the facility will be several options during an open enrollmer@mployee share of the cost for family coverage
a constructive election before using theeriod (for example, to switch to anothepnder the group health plan. Thus, an employee
facility. group health plan or to another benefif!!9nt pay for family coverage under the group
. . ealth plan partly with before-tax dollars and partly
Q-4: Is a waiver before the end of thpackage under the same group healtfl, after-tax dollars.
election period effective to end a qualifiecplan), then each qualified beneficiary must (jiy If an employee’s family is receiving cover-
beneficiary’s election rights? also be offered an independent election tme under the group health plan when a qualifying
A-4: If, during the election period, achoose during an open enrollment periogvent occurs, each of the _qualified beneficiaries
qualified beneficiary waives COBRA among the options made available to simnust be offered an opportunity to elect COBRA con-

. . . . . . tinuation coverage, regardless of how that qualified
continuation coverage, the waiver can barly situated active employees with res g g d

. . beneficiary’s coverage was paid for before the quali-
revoked at any time before the end of thepect to whom a qualifying event has NOYing event.

election period. Revocation of the waivebccurred. If a qualified beneficiary who is

is an election of COBRA continuationeither a covered employee or the spouse 8p4.4980B—7 Duration of COBRA
coverage. However, if a waiver ofa covered employee elects COBRA corcontinuation coverage.

COBRA continuation coverage is later retinuation coverage and the election does

voked, coverage need not be providedot specify whether the election is for self- ¢ [01owing questions-and-answers

retroactively (that is, from the date of theynly coverage, the election is deemed ta:ggrsgjgrazgyratlon of COBRA continua-

loss of coverage until the waiver is reinclude an election of COBRA continua- : .
voked). Waivers and revocations otion coverage on behalf of all other quali- Q-1 How long must COBRA continu-
waivers are considered made on the dafied beneficiaries with respect to thatqual?tlon.coverag?.be ’)made available to a
they are sent to the employer, employegying event. An election on behalf of gaualified beneficiary

organization, or plan administrator, as apminor child can be made by the childs "+ () Exceptforan interruption of

; . : coverage in connection with a waiver, as
plicable. parent or legal guardian. An election on g

Q-5: Can an employer or employee Orpehalf of a qualified beneficiary who is in-dCE(})SBcgzegoL:iraig\(;i c(:)(];v§e5r‘a1i9'?hoa?_h%s
ganization withhold money or other benecapacitated or dies can be made by trl)eeen elected for a qualified gbeneficiary

fits owed to a qualified beneficiary untiljegal representative of the qualified bene-

the qualified beneficiary either waivesticiary or the qualified beneficiary's es-TUSt €xtend for at least the period begin-

COBRA continuation coverage, electsate, as determined under applicable stafd'd On the date of the qualifying event

and pays for such coverage, or allows thgw, or by the spouse of the qualified percnd ending not before the earliest of the
election period to expire? eficiary.  (See also Q&A-5 of following dates — _

A-5: No. An employer, and an em-g54.4980B~7 relating to the independent (1) The last day of the maximum re-
ployee organization, must not withholdkight of each qualified beneficiary with re-44r€d period under section 4980B(f)-

anything to which a qualified beneficiaryspect to the same qualifying event to rec2)(®)() (the maximum coverage period)

is otherwise entitled (by operation of lawceive COBRA continuation coverage dur2nd: If applicable, section 4980B(f)(8)

or other agreement) in order to compghg the disability extension.) The rules ofrelating to the optional extension of re-
payment for COBRA continuation cover-this Q&A-6 are illustrated by the follow- dUired PEriods in a case where coverage is
age or to coerce the qualified beneficianyg examples: in each example each grod(?St after the date of, instead of on the
to give up rights to COBRA continuationhealth plan is subject to COBRA: ate of, the qualifying event);

coverage (including the right to use the (2) The first day for which timely pay-
full election period to decide whether to Example 1.(i) EmployeeH andH's spouse are ment is not made to the plan with respect
elect such coverage). Such a Withholdinﬁ’vered under a group health plan immediately by the qualified beneficiary (see Q&A-5

. . . re H’'s termination of employment (for reasons. Q)
constitutes a failure to comply with theother than gross misconduct). Coverage under tﬁg §54.4980B-8);

COBRA continuation coverage requir€pian will end as a result of the termination of em- (3) 1he date upon which the employer
ments. Furthermore, any purportegloyment. or employee organization ceases to pro-
waiver obtained by means of such a with- (i) Upon H's termination of employment, both vide any group health plan (including suc-
holding s invalid e v e R e maEESSO" PlanS) 1o any employee
Q-6: Can each qualified beneﬂmarycoverage Thus{ might elect COBRA continuation . (4) The daFe, after the_date of th(_e _eIec-
make an independent election undegoverage while the spouse declines to elect sudiPn, Upon which the qualified beneficiary
COBRA? coverage, oH might elect COBRA continuation first becomes covered under any other
A-6: Yes. Each qualified beneficiarycoverage for both of them. In contrastcannot de-  group health plan, as described in Q&A-2
(including a child who is born to or placeo‘:fges %SfeRAT EEQ“;“S;‘;’S :;V;;agecoo’égihc"";;(’fof this section; and
for adopt!on with a covered gmplqyee durﬁnuaﬁ’ion Coverade on behalf of the spouse, the (5) The daf[e, after the.Qate of thg glec-
ing a period of COBRA continuation Cov-gpquse must still be allowed to elect COBRA contintion, upon which the qualified beneficiary
erage) must be offered the opportunity tQation coverage. first becomes entitled to Medicare bene-
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fits, as described in Q&A-3 of this sec- (b) The requirement of this paragraph Q-3: When may a plan terminate a
tion. (b) is satisfied if the qualified beneficiaryqualified beneficiary’'s COBRA continua-

(b) However, a group health plan cars actually covered, rather than merely eliion coverage due to the qualified benefi-
terminate for cause the coverage of gible to be covered, under the other grougiary’s entittement to Medicare benefits?
qualified beneficiary receiving COBRA health plan. A-3: (a) If a qualified beneficiary first
continuation coverage on the same basis(c) The requirement of this paragrapfbecomes entitled to Medicare benefits
that the plan terminates for cause the cove) is satisfied if the other group healthunder Title XVIII of the Social Security
erage of similarly situated nonCOBRAplan is a plan that is not maintained by théct (42 U.S.C. 1395-1395¢ggg) after the
beneficiaries. For example, if a grougemployer or employee organization thatlate on which COBRA continuation cov-
health plan terminates the coverage of acaintains the plan under which COBRAerage is elected for the qualified benefi-
tive employees for the submission of @ontinuation coverage must otherwise beiary, then the plan may terminate the
fraudulent claim, then the coverage of anade available. qualified beneficiary’'s COBRA continua-
qualified beneficiary can also be termi- (d) The requirement of this paragraplion coverage upon the date on which the
nated for the submission of a fraudulen{d) is satisfied if the other group healtlgualified beneficiary becomes so entitled.
claim. Notwithstanding the precedingplan does not contain any exclusion oBy contrast, if a qualified beneficiary first
two sentences, the coverage of a qualifiddnitation with respect to any preexistingbecomes entitled to Medicare benefits on
beneficiary can be terminated for failurecondition of the qualified beneficiary or before the date that COBRA continua-
to make timely payment to the plan onlyother than such an exclusion or limitatiortion coverage is elected, then the qualified
if payment is not timely under the rules othat does not apply to, or is satisfied bypeneficiary’s entitlement to Medicare
Q&A-5 in §854.4980B-8. the qualified beneficiary by reason of thédenefits cannot be a basis for terminating

(c) In the case of an individual who isprovisions in section 9801 (relating tathe qualified beneficiary’'s COBRA con-
not a qualified beneficiary and who is redimitations on preexisting condition ex-tinuation coverage.

ceiving coverage under a group healthblusion periods in group health plans)). (b) A qualified beneficiary becomes
plan solely because of the individual’s re- (e) The rules of this Q&A-2 are illus- entitled to Medicare benefits upon the ef-
lationship to a qualified beneficiary, if thetrated by the following examples: fective date of enrollment in either part A
plan’s obligation to make COBRA contin- or B, whichever occurs earlier. Thus,

. . - Example 1. (i) EmployerX maintains a group . . . .
uation coverage available to the qualifieq, plan subject to COBRAC is an employee merely being eligible to enroll in Medi-

beneficiary ceases under this section, th@vered under the planC is also covered under a Care does not constitute being entitled to
plan is not obligated to make coveraggroup health plan maintained by Employérthe Medicare benefits.
available to the individual who is not aemployer ofC's spouse.C terminates employment  Q-4: [Reserved]
qualified beneficiary. (for reasons other than gross misconduct), and the p_g- [Reserved]
2 Wh ) | t inat termination of employment caus€sto lose cover- 5'_ H d lified b fici
Q'_ - en_ may a pfan ermm_a € %ge undeX's plan (and, thus, is a qualifying event). Q-5: OV\_’ oes a qgal Ie ene |c_|ary
' 2
qualified beneficiary’s COBRA continua- ¢ elects to receive COBRA continuation coveragd?€Come entitled to a disability extension
tion coverage due to coverage under amnderX's plan. A-5: (a) A qualified beneficiary be-
other group health plan? (i) Under these facts('s plan cannot terminate comes entitled to a disability extension if
A-2: (a) If a qualified beneficiary first €S COBRA continuation coverage on the basis ofhe requirements of paragraphs (b), (c),
b d d th C's coverage under’s plan. d (d) of thi QA5 tisfied with
ecomes covered under another group'c.. e 5 () Employerw maintains a group &1 (d) of this Q A-5 are satisfied wi
health plan (including for this purposeneaith plan subject to COBRAD is an employee €Spect to the qualified beneficiary. If the
any group health plan of a governmentalovered under the planD terminates employment disability extension applies with respect
employer or employee organization) afteffor reasons other than gross misconduct), and the a qualifying event, it applies with re-
the date on which COBRA continuation;eég‘L”nEgg’vr\‘lsc’L;’E?g’g&“fr:‘liscei‘:z@;fa:icf’jﬁ]gczz:t) spect to each qualified beneficiary enti-
coverage is elected for the qual|f|_ed_ Pengs’ciacts to receive COBRA continuation Cover(,jlgéled to COBRA con_tmuaﬂon coverage be-
ficiary and the other coverage satisfies thghderws plan. LateD becomes employed by Em- cause of that qualifying event. Thus, for
requirements of paragraphs (b), (c), angoyerV and is covered undafs group health plan. example, the 29-month maximum cover-
(d) of this Q&A-2, then the plan may ter-D’s coverage under's plan is not subject to any ex- age period applies to each qualified bene-
minate the qualified beneficiary’s¢lusion or limitation with respect to any preexistingficiary who is not disabled as well as to
COBRA continuati theonden o the qualified beneficiary who is disabled
continuation coverage upon the™ ;" ier these factsw can terminated's e qualified beneficiary who is disabled,
date on which the qualified beneficiarycosra continuation coverage on the daene- and it applies independently with respect
first becomes covered under the othefomes covered undsfs plan. to each of the qualified beneficiaries. See
group health plan (even if the other cover- Example 3. (i) The facts are the same &@m-  Q&A-1 in §54.4980B-8, which permits a
age is less valuable to the qualified ben@!€ 2.except thaD becomes employed Bjand be- - 5135 tg require payment of an increased
fici B trast. if lified b fi comes covered undsfs group health plan befoi@ t durina the disabilit t .
|p|ary). y contrast, if a qualified benefi- ;. ' coprA continuation coverage uriges pran,  2MOUNt during the disability extension.
ciary first becomes covered under another (i gecause the termination of employment is a (0) The requirement of this paragraph
group health plan on or before the date aqualifying eventD must be offered COBRA continu- (b) is satisfied if a qualifying event occurs
which COBRA continuation coverage isation coverage unds¥s plan, andVis not permitted - that is a termination, or reduction of hours,
elected, then the other coverage cannot HeterminateD’s COBRA continuation coverage on of 5 coyered employee’s employment.
basis for t inating th lified b account ofD’s coverage undeY’s plan becaus® Th . t of thi h
a basis for terminating the qualified beneg ;e ame covered unddss plan before COBRA (<_:) 'e requirement of this paragrap
ficiary's COBRA continuation coverage. continuation coverage was elected for D. (c) is satisfied if an individual (whether or
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not the covered employee) who is a qualdisability extension ) or paragraph (b) okvent without regard to COBRA continu-
fied beneficiary in connection with thethis Q&A-6 are satisfied. ation coverage (for example, as a result of
qualifying event described in paragraph (b) The requirements of this paragrapktate or local law, the Uniformed Services
(b) of this Q&A-5 is determined under(b) are satisfied if a qualifying event thaEmployment and Reemployment Rights
Title Il or XVI of the Social Security Act gives rise to an 18-month maximum covAct of 1994 (38 U.S.C. 4315), industry
(42 U.S.C. 401-433 or 1381-1385) terage period (or a 29-month maximunpractice, a collective bargaining agree-
have been disabled at any time during theoverage period in the case of a disabilitynent, severance agreement, or plan pro-
first 60 days of COBRA continuation cov-extension) is followed, within that 18-cedure), will such alternative coverage
erage. For this purpose, the period of th@onth period (or within that 29-monthextend the maximum coverage period?
first 60 days of COBRA continuation cov-period, in the case of a disability exten- A-7: (a) No. The end of the maximum
erage is measured from the date of thgon), by a second qualifying event (forcoverage period is measured solely as de-
qualifying event described in paragraplexample, a death or a divorce) that givescribed in Q&A-1 and Q&A-6 of this sec-
(b) of this Q&A-5 (except that if a loss ofrise to a 36-month maximum coverageion, which is generally from the date of
coverage would occur at a later date in theeriod. (Thus, a termination of employ-+the qualifying event.

absence of an election for COBRA conment following a qualifying event thatisa (b) If the alternative coverage does not
tinuation coverage and if the plan proreduction of hours of employment cannosatisfy all the requirements for COBRA
vides for the extension of the required pebe a second qualifying event that expandontinuation coverage, or if the amount
riods in accordance with sectionthe maximum coverage period; the bankhat the group health plan requires to be
4980B(f)(8), then the period of the firstruptcy of the employer also cannot be paid for the alternative coverage is greater
60 days of COBRA continuation coveragesecond qualifying event that expands th#han the amount required to be paid by
is measured from the date on which themaximum coverage period.) In such aimilarly situated honCOBRA beneficia-
coverage would be lost). However, in thease, the original 18-month period (or 29%ies for the coverage that the qualified
case of a qualified beneficiary who is anonth period, in the case of a disabilitpbeneficiary can elect to receive as
child born to or placed for adoption with aextension) is expanded to 36 months, b@OBRA continuation coverage, the plan
covered employee during a period obnly for those individuals who were qual-covering the qualified beneficiary imme-
COBRA continuation coverage, the peified beneficiaries under the group healtldiately before the qualifying event must
riod of the first 60 days of COBRA con-plan in connection with the first qualify- offer the qualified beneficiary receiving
tinuation coverage is measured from thing event and who are still qualified benethe alternative coverage the opportunity
date of birth or placement for adoptionficiaries at the time of the second qualifyto elect COBRA continuation coverage.
For purposes of this paragraph (c), an inng event. No qualifying event (otherSee Q&A-1 of §54.4980B—6.

dividual is determined to be disabledhan a qualifying event that is the bank- (c) If an individual rejects COBRA
within the first 60 days of COBRA con- ruptcy of the employer) can give rise to @ontinuation coverage in favor of alterna-
tinuation coverage if the individual hasmaximum coverage period that ends moréve coverage, then, at the expiration of
been determined under Title 1l or XVI ofthan 36 months after the date of the firdhe alternative coverage period, the indi-
the Social Security Act to have been disgualifying event (or more than 36 monthwvidual need not be offered a COBRA
abled before the first day of COBRA con-after the date of the loss of coverage, ialection. However, if the individual re-
tinuation coverage and has not been detahe case of a plan that provides for the exeiving alternative coverage is a covered
mined to be no longer disabled at anyension of the required periods). For exemployee and the spouse or a dependent
time between the date of that disabilityample, if an employee covered by a grouphild of the individual would lose that al-
determination and the first day ofhealth plan that is subject to COBRA terternative coverage as a result of a qualify-
COBRA continuation coverage. minates employment (for reasons otheng event (such as the death of the cov-

(d) The requirement of this paragraphhan gross misconduct) on December 3&red employee), the spouse or dependent
(d) is satisfied if any of the qualified ben-2000, the termination is a qualifyingchild must be given an opportunity to
eficiaries affected by the qualifying evenevent giving rise to a maximum coveragelect to continue that alternative cover-
described in paragraph (b) of this Q&A-5period that extends for 18 months to Junage, with a maximum coverage period of
provides notice to the plan administratoB0, 2002. If the employee dies after th86 months measured from the date of that
of the disability determination on a dateemployee and the employee’s spouse amglalifying event.
that is both within 60 days after the datelependent children have elected COBRA Q-8: Must a qualified beneficiary be
the determination is issued and before thmontinuation coverage and on or beforgiven the right to enroll in a conversion
end of the original 18-month maximumJune 30, 2002, the spouse and dependdm&alth plan at the end of the maximum
coverage period that applies to the qualehildren (except anyone among thencoverage period for COBRA continuation
fying event. whose COBRA continuation coveragecoverage?

Q-6: Under what circumstances catad already ended for some other reason)A-8: If a qualified beneficiary’s
the maximum coverage period be exwill be able to receive COBRA continua-COBRA continuation coverage under a
panded? tion coverage through December 31group health plan ends as a result of the

A-6: (a) The maximum coverage pe2003. expiration of the maximum coverage pe-
riod can be expanded if the requirements Q-7: If health coverage is provided to aiod, the group health plan must, during
of Q&A-5 of this section (relating to the qualified beneficiary after a qualifying the 180-day period that ends on that expi-
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ration date, provide the qualified benefiimum coverage period, then the plan is ngtan may not require the payment of more than 102
ciary the option of enrolling under a conpermitted to require the payment of afércent of the applicable premium for individual
version health plan if such an option ismount that exceeds 102 percent of trﬁé’gg;a/f‘;ofﬁ'nthe. entire period of the employee's
. ) e . B . uation coverage, including the period
otherwise generally available to similarlyapplicable premium for any period ofyy the 19th month through the 29th month. If
situated nonCOBRA beneficiaries undeCOBRA continuation coverage. By cON-COBRA continuation coverage had been elected and
the group health plan. If such a convertrast, if a qualified beneficiary entitled topaid for with respect to other nondisabled members
sion option is not otherwise generallya disability extension experiences a se@f the employee’s family, then the plan could not re-
available, it need not be made available tond qualifying event after the end of th&\"® the payment of more than 102 percent of the

applicable premium for family coverage (or for any

qualified beneficiaries. original 18-month maximum coverageyie, appropriate category of coverage that might

_ period, then the plan may require the payapply to that group of qualified beneficiaries under
§54'_4980_B_8 Paying for COBRA ment of an amount that is up to 150 petthe plan, such as employee-plus-one-dependent or
continuation coverage. cent of the applicable premium for the reemployee-plus-two-or-more-dependents) for those

. . ; ; family members to continue their coverage from the
The following quest|on5-and_answer§namder of the period of COBRA 19th month through the 29th month.

address paying for COBRA continuatiorfontinuation coverage (that is, from the
coverage: beginning of the 19th month through th'e (c) Agroup health plan does not fail to
Q-1: Can a group health plan requir€nd of the 36th month) as long as the digomply with section 9802(b) and
payment for COBRA continuation cover-2PIed qualified beneficiary is included in§54.9802-1T(b) (which generally pro-
age? that coverage. The rules of this paragrapibit an individual from being charged, on
A-1: (a) Yes. For any period of(b) are illustrated by the following exam-the basis of health status, a higher pre-
COBRA continuation coverage, a grougP!es: in each example the group healthium than that charged for similarly situ-
health plan can require the payment of ap/an is subject to COBRA: ated individuals enrolled in the plan) with

amount that does not exceed 102 percentexample 1.() An employer maintains a group "€SPECt 10 @ qualified beneficiary entitled
of the applicable premium for that periodhealth plan. The plan determines the cost of covef0 the disability extension merely because
(See paragraph (b) of this Q&A-1 for ang individuals under the plan by reference to twdhe plan requires payment of an amount
rule permitting a plan to require paymenfategories, indivio!ual coverage apd family_coverpermitted under paragraph (b) of this
of an increased amount due to the disab ge, and the appl_lcable premium is determined fq‘? )

. . . T ose two categories. An employee and members O . . . .

ity extension.) Thepplicable premiuns  the employee’s family are covered under the plan. Q'Z'. When is the applicable premium
defined in section 4980B(f)(4). A groupThe employee experiences a qualifying event that @€termined and when can a group health
health plan can terminate a qualified berihe termination of the employee's employment. Thplan increase the amount it requires to be
eiiary's COBRA coninuaon coverage?Tes i st o vl wiepaid for COBRAcontinuaion coverage?
gs of the first daY of any period for WhIChspouse. (Timely notice of the disability is provided A-2: () '_Fhe_appllca_lble premium for
timely payment is not made to the plafy the plan administrator.) Timely payment of ihefach determmatlon period must be com-
with respect to that qualified beneficiaryamount required by the plan for COBRA continuauted and fixed by a group health plan be-
(see Q&A-1 of §54.4980B—7). For thetion coverage for the family (which does not exceefiore the determination period begins. A
meaning oftimely paymentsee Q&A-5 102 percent of the cost of family coverage under thgetermination period is any 12-month pe-

. . plan) was made to the plan with respect to the em: ;
of this section. ployee’s family for the first 18 months of COBRAn?IOd selected by the plan, but it must be

(b). A group health plan is permitted tOcontinuation coverage, and the disabled spouse afPP!i€d cor1_S|st.entIy f_rom- year to year.
require the payment of an amount thate rest of the family continue to receive COBRAThE determination period is a single pe-
does not exceed 150 percent of the appligentinuation coverage through the 29th month.  riod for any benefit package. Thus, each
able premium for any period of COBRA () ;J”der tlhsege facts, thfer?'a” "‘Ifﬂy kr)elq“'fe Payqualified beneficiary does not have a sep-

. . . ._ment of up to percent of the applicable premiu : : : P
Contmuathn Coveragef covering a dISfor family coverage in order for the family to receivergrate determma.tlon pe.”Od beginning on
abled qua.“f'ed beneﬁ(_:'ary (for exampleCOBRA continuation coverage from the 19th monttfn€ date (or anniversaries of the dalte) that
whether single or family coverage) if thethrough the 29th month. If the plan determined th& OBRA continuation coverage begins for
coverage would not be required to beost of coverage by reference to three categorighat qualified beneficiary.
made available in the absence of a disabﬁfiucr1 as er‘:p'OYeev emp'Oyeg'P'Uséo”e'c)’ePe”de“tv (b) During a determination period, a
. . employee-plus-two-or-more-dependents) or mor - . .
ity extension. (See Q&A'S of §54'49808__than three categories, instead of two categories, tlﬁt-:!an Ca,m increase the, famount I r_ec!wre:s to
7 for rules_ to de_termlr_1e Whether_a qg_allman could still require, from the 19th month throug?€ Paid for a qugllfled benef|C|ary.s
fied beneficiary is entitled to a disabilitythe 29th month of COBRA continuation coverage COBRA continuation coverage only in
extension.) A plan is not permitted tothe payment of 150 percent of the cost of coveraghe following three cases:
require the payment of an amount that eiggl tze category of coverage that included the dis- (1) The plan has previously charged

. a_ ea spouse. . .

Ce,eds 102 perce.nt of the appllcablg pre Example 2.(i) The facts are the same asHr- less than the maXIr_num amount perm|t_ted
mium for any period of QOBRA continu- ample 1,except that only the covered employedinder Q&A-1 of this section and the in-
ation coverage to which a qualifiedelects and pays for the first 18 months of COBRAreased amount required to be paid does
beneficiary is entitled without regard tocontinuation coverage. . not exceed the maximum amount permit-
the disability extension. Thus, if a quali- (i E:’e? ”zough th? e’gg‘éﬁﬁs d'f_ab'et‘_’ SPOUSfad under Q&A-1 of this section:;

. . . . - _ 0es not elect or pay Tor continuation cov- . : ol
fied peneflmary entitled to a d|sab|I|ty. X grage, the employee satisfies the requirements for (_2_) The increase occurs dur_lng the dis
tension experiences a second qualifyinge gisanility extension to apply with respect to théDility extension and the increased

event within the original 18-month maxi-employee’s qualifying event. Under these facts, thamount required to be paid does not ex-
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ceed the maximum amount permittedfied beneficiary to choose to have thanent, the plan must give a complete re-
under paragraph (b) of Q&A-1 of this secfirst payment for COBRA continuation sponse to the health care provider about
tion; or coverage applied prospectively only?  the qualified beneficiary’'s COBRA con-
(3) Aqualified beneficiary changes the A-4: No. A plan is permitted to apply tinuation coverage rights, if any, described
coverage being received (see paragraphe first payment for COBRA continua-in paragraphs (a), (b), and (d) of this
(c) of this Q&A-2 for rules on how the tion coverage to the period of coverag®&A-5. For example, if the plan provides
amount the plan requires to be paid malyeginning immediately after the date orcoverage during the 30- and 45-day grace
or must change when a qualified benefiwhich coverage under the plan woulgeriods described in paragraphs (a) and (b)
ciary changes the coverage being rerave been lost on account of the qualifyef this Q&A-5 but cancels coverage
ceived). ing event. Of course, if the group healthietroactively if payment is not made by
(c) If a plan allows similarly situated plan allows a qualified beneficiary tothe end of the applicable grace period,
active employees who have not experiwaive COBRA continuation coverage forthen the plan must inform a provider with
enced a qualifying event to change thany period before electing to receiveespect to a qualified beneficiary for
coverage they are receiving, then the plaBOBRA continuation coverage, the firstwhom payment has not been received that
must also allow each qualified beneficiarpayment is not applied to the period of théhe qualified beneficiary is covered but

to change the coverage being received amaiver. that the coverage is subject to retroactive
the same terms as the similarly situated ac-Q-5: What is timely payment for termination if timely payment is not made.
tive employees. (See Q&A-4 inCOBRA continuation coverage? Similarly, if the plan cancels coverage if it

§54.4980B-5.) If a qualified beneficiary A-5: (a) Except as provided in thishas not received payment by the first day
changes coverage from one benefit paclaragraph (a) or in paragraph (b) or (d) g#f a period of coverage but retroactively
age (or a group of benefit packages) to athis Q&A-5, timely payment for a period reinstates coverage if payment is made by
other benefit package (or another group aff COBRA continuation coverage under dhe end of the grace period for that period
benefit packages), or adds or eliminategroup health plan means payment that gf coverage, then the plan must inform the
coverage for family members, then thenade to the plan by the date that is 3provider that the qualified beneficiary cur-
following rules apply. If the change indays after the first day of that periodrently does not have coverage but will
coverage is to a benefit package, group &fayment that is made to the plan by a lat&@ve coverage retroactively to the first
benefit packages, or coverage unit (sudliate is also considered timely payment #ate of the period if timely payment is
as family coverage, self-plus-one-depereither — made. (See paragraph (b) of Q&A-3 in
dent, or self-plus-two-or-more-depen- (1) Under the terms of the plan, cov854.4980B—-6 for similar rules that the
dents) for which the applicable premiunered employees or qualified beneficiarielan must follow in confirming coverage
is higher, then the plan may increase thare allowed until that later date to pay fofluring the election period.)
amount that it requires to be paid fotheir coverage for the period; or (d) If timely payment is made to the
COBRA continuation coverage to an (2) Under the terms of an arrangemeritlan in an amount that is not significantly
amount that does not exceed the amoubéetween the employer or employee orgdess than the amount the plan requires to
permitted under Q&A-1 of this section amization and an insurance companyde paid for a period of coverage, then the
applied to the new coverage. If the chandeealth maintenance organization, or othétmount paid is deemed to satisfy the
in coverage is to a benefit package, grougntity that provides plan benefits on th@lan’s requirement for the amount that
of benefit packages, or coverage uniémployer’s or employee organization’snust be paid, unless the plan notifies the
(such as individual or self-plus-one-debehalf, the employer or employee organidualified beneficiary of the amount of the
pendent) for which the applicable prezation is allowed until that later date todeficiency and grants a reasonable period
mium is lower, then the plan cannot repay for coverage of similarly situatedof time for payment of the deficiency to
quire the payment of an amount thanonCOBRA beneficiaries for the period. Pe made. For this purpose, as a safe har-
exceeds the amount permitted under (b) Notwithstanding paragraph (a) ofoor, 30 days after the date the notice is
Q&A-1 of this section as applied to thethis Q&A-5, a plan cannot require payPrOVide‘_j is deemed to be a reasonable pe-
new coverage. ment for any period of COBRA continua-fiod of time. _

Q-3: Must a plan allow payment fortion coverage for a qualified beneficiary (€) Paymentis considered made on the
COBRA continuation coverage to beearlier than 45 days after the date oflaté on which itis sent to the plan.
made in monthly installments? vyhich the eIecFion of COBRA contin_u_a—PART 602 — OMB CONTROL

A-3: Yes. A group health pl_an m_ustt|on coverage is made for that qua“f'eq\lUMBERS UNDER THE
allow payment for COI§RA contlngatlon beneficiary. - . PAPERWORK REDUCTION ACT
coverage to be made in monthly install- (c) If, after COBRA continuation cov-
ments. A group health plan is permittectrage has been elected for a qualified ben-Par. 3. The authority citation for part
to also allow the alternative of paymeneficiary, a provider of health care (such a602 continues to read as follows:
for COBRA continuation coverage beinga physician, hospital, or pharmacy) con- Authority: 26 U.S.C. 7805.
made at other intervals (for exampletacts the plan to confirm coverage of a Par. 4. In §602.101, paragraph (c) is
weekly, quarterly, or semiannually). qualified beneficiary for a period foramended by adding entries in numerical

Q-4: Is a plan required to allow a qualwhich the plan has not yet received paysrder to the table to read as follows:
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8602.101 OMB Control numbers. ments for certain transfers by United Comments concerning the accuracy of
States persons to foreign partnershipghe burden estimates and suggestions for
The regulations implement amendmentgeducing the burden should be sent to the

* *x *x *x %

() * * * made by the Taxpayer Relief Act of 1997nternal Revenue ServiceAttn: IRS Re-
that require a United States person whports Clearance Officer, OP:FS:FP, Wash-

CFR part or section Current OMB transfers property to a foreign partnershimgton, DC 20224, and to theffice of

where identified control No.  to furnish certain information with respectManagement and BudgetAttn: Desk

to such transfer. This document also corfficer for the Department of the Trea-
tains final regulations that require certairsury, Office of Information and Regula-

and described

ok ok % % cash transfers to foreign corporations ttory Affairs, Washington, DC 20503.
be reported. The regulations provide Books or records relating to these col-
54.4980B-6 ............. 1545-158Jguidance needed to comply with the relections of information must be retained
54.4980B-7 ............. 1545-158Jporting requirements with respect taas long as their contents may become ma-
54.4980B-8 ............. 1545-158%ransfers of cash to foreign corporation&!‘iaj in the administration of any internal
v o o % % and transfers of property to foreign partrevenue law. Generally, tax returns and

nerships. tax return information are confidential, as
required by 26 U.S.C. 6103.
DATES: Effective DatesThese regula-
Robert E. Wenzel, tions are effective January 1, 1998, exceftackground
Deputy Commissioner of that the amendments to §1.6038B-1 are 5, September 9, 1998, the IRS pub-
Internal Revenue. effective February 5, 1999. lished in theFederal Regis,terproposed

_Date_s_of Applicability:For dates of ap- regulations (REG—118926-97, 1998—39

plicability of the amendments 10| g B 23) relating to the reporting of cer-

Donald C. Lubick 31-6038B-1, see 81.6038B-1(g). FOfain transfers to foreign corporations and
onad > LUNICK jates of applicability of §1.6038B-2 i i :

: gaates ot applicability of 3. —4, S€§oreign partnerships under section 6038B.

Assistant Secretary of ¢ Jaoo") : _
the Treasury §1. —2()- A public hearing whas h(;ld on November
(Tax Policy). FOR FURTHER INFORMATION CON- L0 1998, even though no requests to

] . speak at the hearing were received. Writ-
(Filed by the Office of the Federal Register on Fepl ACT: Eliana Dolgoff, 202-622-3860 ten comments regarding the proposed reg-

Approved December 28, 1998.

ruary 2, 1999, 8:45 a.m., and published in the issU&10t a toll-free number). ulations, however, were received. After
of the Federal Register for February 3, 1999, 64 F.R. : : _
5160) SUPPLEMENTARY INEFORMATION: c0[15|derat|on of all of the comments re
ceived, the proposed regulations under
Paperwork Reduction Act section 6038B are adopted as revised by
. . this Treasury decision. The revisions are
SeCthn 6038B.—Notice C_)f The collections of information con- giscussed below.
Certain Transfers to Foreign tained in these final regulations have been
Persons reviewed and approved by the Office oPublic Comments

Management and Budget in accordance Some commentators suggested that the
with the Paperwork Reduction Act (44 99

final regulations provide that state and

U.S.C. 3507) under control numberIocal government employee retirement
T.D. 8817 1545-1615. Responses to these collefr,ng he exempt from the section 60388

tions of information are mandatory. - . .
reporting requirements, asserting that
DEPARTMENT OF THE TREASURY An agency may not conduct or Sponsszolfrjltribut?onsqfrom such plans to fogreign

26 CFR 1.6038B-2: Reporting of certain transfers
to foreign partnerships.

Internal Revenue Service and a person is not required to respond g tnerships will not have federal income
26 CFR Parts 1 and 602 a collection of information unless the colyy consequences. The final regulations
. . lection of information displays a valid i ;
Notice of Certain Transfers to control number provide that trusts relating to state and
Foreign Partnershins and - ) ) local government employee retirement
oreign Far P The collections of information con-pjans are not required to report transfers
Foreign Corporations tained in these final regulations are iRg foreign partnerships under section
AGENCY: Internal Revenue Services31:6038B-1(b) and 1.6038B-2. Th%0383, unless required to do so in the in-
(IRS), Treasury burden of complying with the collectionstructions to Form 8865.
' ' of information required to be reported on One commentator noted that under the
ACTION: Final regulations. Form 8865 is reflected in the burden foproposed regulations, if a United States

Form 8865. The burden of complyingperson transfers property other than cash
SUMMARY: This document contains with the collection of information re- with a value in excess of $100,000 to a
final regulations under section 6038B required to be reported on Form 926 is reforeign partnership, such person must re-
lating to information reporting require-flected in the burden for Form 926. port the names and addresses of all the
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other partners of the partnership, regargte share of the property transferredf the final section 6038B regulations or
less of the size of the person’s ownershipherefore, the partners of the transferan accordance with Notice 98-17(1998-11
interest in the foreign partnership after thedomestic partnership may be required ttRB 6).
transfer. The commentator requested the¢port under section 6038B transfers ,
the final regulations provide that if amade by the transferor partnership. ThePecial Analyses
United States person owns less than a Pdoposed regulations provide, however, |; hac peen determined that this regula-
percent interest in the foreign partnershithat an indirect transferor does not have tQ,, is not a significant regulatory action
after the transfer, regardless of the type oéport the contribution on Form 8865 if, ¢ qefined in EO 12866. Therefore, a reg-
property transferred, such person does noértain conditions are satisfied, includingﬂatory assessment is not required. It is
have to report the names and addressestbé filing by the indirect transferor of Ahereby certified that the collections of in-
all the other partners. Alternatively, thestatement with the IRS. In an attempt @, mation contained in this regulation will
commentator requested that it be recogeduce the burden imposed on taxpayergo: have a significant economic impact on
nized that a person that makes a goate final regulations eliminate the requires; ¢ pstantial number of small entities.
faith effort to obtain such information will ment that indirect transferors must file arnis certification is based upon the fact
have reasonable cause preventing the irstatement. If the domestic transferor pariy, 5t these final regulations reduce or elim-
position of any penalties under sectiomership properly reports the transfer of,te the reporting requirements for cer-
6038B if such person fails to obtain angroperty to a foreign partnership, a Uniteg,in United States persons. Moreover, in
submit the information. States person that is an indirect transfer%reneraL only a United States person that
The final regulations do not adopt theneed not report the transfer. owns a significant interest in a foreign
commentator’s recommendations. As in The final regulations also modify thepartnership, or transfers a substantial
the proposed regulations, the final regulareporting requirements with respect tQmount to a foreign partnership, will be
tions contain a reasonable cause excegeemed contributions. The proposed ré&ubject to these regulations. Thus, a Reg-
tion that, if satisfied, prevents the IRQulations provided that if by reason of ajatory Flexibility Analysis under the
from imposing penalties under sectioradjustment under section 482 a ContribLRegulatory Flexibility Act (5 U.S.C.
6038B. Whether reasonable cause exisi®n required to be reported under SeCtiOEhapter 6) is not required.
for a failure to comply with the require-6038B is deemed to have been made, thep ;s ant to section 7805(f) of the Inter-
ments of section 6038B is determined binformation required to be reported will .o Revenue Code, the notice of proposed
the district director under all the facts ande furnished timely if filed by the d”erulemaking preceding these regulations
circumstances. Although the final reguladate (including extensions) of the income, o< submitted to the Chief Counsel for
tions do not explicitly say so, a failure tatax return for the taxable year durin%dvocacy of the Small Business Admin-
submit the names and addresses of thenich the adjustment is made. The fingkiration for comment on the impact of the
other partners will constitute a failure toregulations provide that deemed Comrib%roposed regulations on small business.
comply with the requirements of sectiortions resulting from IRS-initiated section
6038B and therefore will always be sub482 adjustments are not required to be r®rafting Information
ject to the reasonable cause exception. ported under section 6038B. However, L
Commentators also questioned whethéaxpayers must report deemed contribu- 1h€ Principal authors of these regula-
United States persons must report indiredions resulting from taxpayer-initiated ad-ions are Eliana Dolgoff and Philip Tretiak
transfers from a foreign partnership to arjustments. Such information will be fur-Of the Office of Associate Chief Counsel
other foreign partnership. The final regunished timely if filed by the due date,(International). However, other personnel
lations reserve on such reporting. If a forincluding extensions, for filing the tax- oM the IRS and Treasury Department
eign partnership transfers property tmayer's income tax return for the year ifParticipated in their development.
another foreign partnership, a Unitedvhich the taxpayer makes the section 482 * ok x % %
States person that is a partner of the transdjustment.
feror partnership is not required to report Additionally, the final regulations clar- Adoption of Amendments to the
that transfer until such time as the IRS anify that a transfer to a foreign partnershigRegulations
Treasury implement rules requiring sucimade on or after January 1, 1998, but be- . .
reporting. However, the IRS remains confore January 1, 1999, will be considered Accordingly, 26 CFR part 1 is amended
cerned about transfers from one foreigtimely reported either if it is reported on &S follows:
partnership to another. In conjunctiorForm 8865 attached to the taxpayer's inppART 1__INCOME TAXES
with its study of section 721(c), the IRS icome tax return for the first taxable year
evaluating whether there is a need for thieeginning on or after January 1, 1999, or it Paragraph 1. The authority citation for
reporting of transfers from foreign part-is reported on a Form 926 attached to thgart 1 is amended by adding entries in nu-
nerships to foreign partnerships. taxpayer’s income tax return for the taxmerical order to read in part as follows:
The final regulations also clarify that if able year in which the transfer occurred.  Authority: 26 U.S.C. 7805 * * *
a domestic partnership contributes prop- The final regulations also clarify that Section 1.6038B-1 also issued under
erty to a foreign partnership, the partnersansfers that were made between Augu&6 U.S.C. 6038B.
of the domestic partnership will be conb, 1997, and January 1, 1998, may be re- Section 1.6038B-2 also issued under
sidered to have contributed a proportionported in accordance with the provision26 U.S.C. 6038B. * * *
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Par. 2. Section 1.6038B-1 is amendefbllowing information, in paragraphs la-required to report under this section. For

as follows: beled to correspond with the number oaitlustrations of this rule, seExamples 4
1. The section heading is revised. letter set forth in this paragraph (c) an@nd 5 of paragraph (a)(7) of this section.
2. Paragraph (b)(2)(i), first sentence, i§1.6038B—1T(c)(1) through (5). * * * (3) Indirect transfer through a foreign

revised. f r e e partnership[Reserved]

3. The text of paragraph (b)(3) is (4) Requirement to report dis-
added. positions—(i) In general. If a United

4 P h f. ) (g) Effective dates.This section ap- )
. Paragraph (c), first sentence, is repilies to transfers occurring on or aftePtates person was required to report a

vised ' . July 20, 1998, except that the first Sent_r_ansfer to a foreign partnership of appre-
'|5'h Pa;%gtraph (g)d|s rey|§ed. dast ltence of paragraph (b)(1)(i), paragrapﬁ'ated prpperty_under paragraph. (a)(1) or
e additions and revisions read as 0(b)(3), and the first sentence of paragrap@) of this section, and the foreign part-

lows: (c) apply to transfers occurring in taxablenerShip _disposes of the propert_y while_
9 .uch United States person remains a di-

§1.6038B—-1 Reporting of certain years beginning after February 5, 1999

transfers to foreign corporations. Sreifr ?01\?33332%—11;;? transfers OCCU”in%ZCrLSL |nmdu|rset:crtegirrttnter:]ré tgiztpgsnigi?] ﬁ;a;ﬁ_s
e g Par. 3. éect}on 1.6038B-2 is added t§/d Form 8865. The form must be at-
_ _ read as follows: tached to, and filed by the due date (in-
(b) Time and manner of reportinrg(1) cluding extensions) of, the United States
In general—(i) Reporting procedureEx-  §1.6038B—2 Reporting of certain person’s income tax return for the year in
cept for stock or securities qualifyinQransfers to foreign partnerships. which the disposition occurred.
under the special reporting rule of para- (i) Disposition of contributed property

graph (b)(2) of this section, or cash, (&) Reporting requirements(1) Re- i pnonrecognition transaction.If a for-
which is subject to special rules containeguirement to report transfers. A Unitedsign partnership disposes of contributed
in paragraph (b)(3) of this section, anyStates person that transfers property toghpreciated property in a nonrecognition
U.S. person that makes a transfer ddereign partnership in a contribution de+transaction and substituted basis property
scribed in section 6038B(a)(1)(A), 367(d)scribed in section 721 (including sections received in exchange, and the substi-
or (e)(1), is required to report pursuant td21(b)) must report that transfer on Formiyted basis property has built-in gain
section 6038B and the rules of this sectio@865 “Information Return of U.S. Personginder §1.704-3(a)(8), the original trans-
and must attach the required informatioVith Respect To Certain Foreign Partnefteror is not required to report the disposi-
to Form 926, “Return by Transferor OfShipS" pursuant to section 6038B and thﬁon. However, the transferor must report
Property to a Foreign Corporation.” * * * rules of this section, if— the disposition of the substituted basis

(i) Immediately after the transfer, theproperty in the same manner as provided
United States person owns, directly, indifor the contributed property.

(3) Special rule for transfers of cash. ~ '€ctly, or by attribution, at least a 10-per- (5) Time for filing Form 8865-(i)
U.S. person that transfers cash to a f()F-ent 'nt'ereSt in the partnership, as definedeneral rule. The Form 8865 on which a
eign corporation must report the transfef? Section 6038(e)(3)(C) and the regulatransfer is reported must be attached to
if— tions thereunder; or the transferor’s timely filed (including ex-

(i) Immediately after the transfer such (i) The value of the property trans-tensions) income tax return (including a
person holds directly, indirectly, or by at-ferred, when added to the value of anpartnership return of income) for the tax
tribution (determined under the rules ofther property transferred in a section 72¢ear that includes the date of the transfer.
section 318(a), as modified by sectiogontribution by such person (or any re- (i) Time for filing when transferor also
6038(e)(2)) at least 10 percent of the totdhted person) to such partnership duringzquired to report information about the
voting power or the total value of the forthe 12-month period ending on the date qfartnership under section 6038 the
eign corporation; or the transfer, exceeds $100,000. United States person required to file

(i) The amount of cash transferred by (2) Indirect transfer through a domesticunder this section is also required to file a
such person or any related person (detepartnership—For purposes of this sec-Form 8865 under section 6038 for the pe-
mined under section 267(b)(1) througfion, if a domestic partnership transfersiod in which the transfer occurs, then the
(3) and (10) through (12)) to such foreigrproperty to a foreign partnership in a sedJnited States person must report under
corporation during the 12-month periodion 721 transaction, the domestic partthis section on the Form 8865 for the for-
ending on the date of the transfer exceed@rship’s partners shall be considered teign partnership’s annual accounting pe-
$100,000. *** ** have transferred a proportionate share eibd in which the transfer occurred (not its

(c) Information required with respect tothe property to the foreign partnershipown taxable year) and file with its income
transfers described in section 6038B(a)However, if the domestic partnershipax return for that year as provided in Sec-
(1)(A). A United States person that transproperly reports all of the information re-tion 6038 and the regulations thereunder.
fers property to a foreign corporation inquired under this section with respect to (6) Returns to be made(i) Separate
an exchange described in sectiothe contribution, no partner of the transreturns for each partnershiplf a United
6038B(a)(1)(A) (including cash and othefferor partnership, whether direct or indi-States person transfers property re-
unappreciated property) must provide theect (through tiers of partnerships), is alsportable under this section to more than

* * *x * *

1999-8 |.R.B. 53 February 22, 1999



one foreign partnership in a taxable yeatributes $200,000 6P, a foreign partnership, in ex- 704(c)), or is intangible property, includ-
the United States person must submit &ange for a 3-percent partnership interest. Undgqg jts estimated fair market value and ad-

. paragraph (a)(2) of this sectiodSPis considered .
separate Form 8865 for each partnershlpf.0 have contributed $160,000 ($200,06(80%) to justed basis.

(i) Duplicate form to be filed.If re- 5 ysis considered to have contributed $128.000 (7) A description of other contributed
quired by the instructions accompanyingo Fp ($200,000x 80% x 80%). However, if Property, not specified in paragraph (c)(6)
Form 8865, a duplicate Form 8865 (inUsPireports the transfer of the $200,000RB, of this section, aggregated by the follow-
cluding attachments and schedules) muggitherUSnor USPare required to report under thising categories (with, in each case, a brief

also be filed by the due date for submit$éction the amounts they are considered to have cagcription of the property)—
ting the original Form 8865 under arafr'buted' Additionally, regardiess of whetfigSp1 (i) Stock in trade of the transferor (in-
9 g P reports the $200,000 contributionUSPreports the

graph (a)(5)(i) or (ii) of this section, asg160,000 contribution it is considered to have madd/€Ntory);

applicable. US does not have to report under this section the (ii) Tangible property (other than stock
(7) Examples. The application of this $128,000 contributiorUS is considered to have in trade) used in a trade or business of the
paragraph (a) may be illustrated by thé&ade. transferor;

following examples: (b) Transfers by trusts relating to state (iii) Cash;

. iv) Stock, notes receivable and
Example 1.0n November 1, 2001S,a United and local government employee retire- ( z)l d oth ties: and
States person thgt uses the calendar year a; its trent plans. Trusts relating to state andpag;;‘ Oet’hee‘:] rz srrt secunties, an
able year, contributes $200,000 @, a foreign |5cq] government employee retirement property. _
partnership, in a transaction subject to section 721 . (d) Information required with respect to
lans are not required to report transfergi

After the contributionUSowns a 5% interest iRP. P der thi . | h . spositions of propertyln respect of dis-
USmust report the contribution by filing Form 8gesuUnder this section, unless otherwise speci-

. ; X ositions required to be reported under
for its taxable year ending December 31, 2001. Ofied in the instructions to Form 8865. Saragraph (83(4) of this secti?)n the return
March 1, 200205 makes a 840,000 section 721~ (c) Information required with respect to must contain information in such form or
contribution toFP, after whichUSowns a 6% inter- ;
est inFP. USmust report the $40,000 contributiontranSfers of property. With respect to manner as Form 8865 (and its accompa-

by filing Form 8865 for its taxable year ending De_transfers required to be reported undq']rying instructions) prescribes with re-

cember 31, 2002, because the contribution, wheparagraph (a)(1) or (2) of this section, thgpect to reportable events, including—
added to the value of the other property contributeeturn must contain information in such ' h .
by USto FP during the 12-month period ending onform or manner as Form 8865 (and its ac: (1) The date and manner of disposi-

the date of the transfer, exceeds $100,000. . . . . . )
Example 2. Fa nonresident alien, is the brotherc0MPaNYING instructions) prescribes with (2) The gain and depreciation recap-

of US a United States persofi. owns a 15% inter- '€SPeCt to reportable events, including—,, .o amounts, if any, realized by the part-
est inFP, a foreign partnershipUS contributes (1) The name, address, and U.S. ta)f\'ership' and
$99,000 toFP, in exchange for a 1-percent partnerpayer identification number of the United 3) A:ny such amounts allocated to the

ship interest. Under sections 6038(e)(3)(C) andiates nerson making the transfer: °
267(c)(2),USis considered to own at least a 10-per- P 9 ’ United States person.

cent interest iffP and, therefore JSmust report the (2) The name, U.S. taxpayer identifica- (e) Method of reporting Except as oth-
$99,000 contribution under this section. tion number (if any), and address of th%rwise provided on Form 8865, or the ac-
Example 3. USa United States person, owns 4dtransferee foreign partnership, and th@ompanying instructions. all amounts re-

percent of C, a foreign corporationFC owns a 20- type of entity and country under whose,qted as required under this section must
pergent interest iRP, gforelgn partnership. Under laws the partnership was created or Or9%% expressed in United States currenc
section 267(c)(1), US is considered to own 8 percent. p Ys

of FP due to its ownership dfC. UScontributes 11280 o with a statement of the exchange rates
$50,000 toFP in exchange for a 5-percent partner- (3) A general description of the transy,ged. All statements required on or with
is considered to own at least a 10-percent interest jpforms a part, including the date of transbe in the English Ianguage.

FP and, therefore, must report the $50,000 contribur . ; h .
tion under this section. er, (f) Reporting under this section not re-

Example 4. USa United States person, owns a (4) The names and addresses of thiired of partnerships excluded from the
60-percent interest iVSP,a domestic partnership. Other partners in the foreign partnershlmppncation of subchapter &(1) Elec-
On March 1, 2001USPcontributes $200,000 ®P, unless the transfer is solely of cash angon to be wholly excludedThe reporting

o e e o 0o of 1o transferor holds less than & 10-percepdquirements of this section will not apply
ipi ) i . . . i
section,US is considered as having contributed t€reést in the transferee foreign partneto any United States person in respect of

$120,000 toFP ($200,000% 60%). However, Ship immediately after the transfer; an eligible partnership as described in
under paragraph (a)(2), USP properly reports the  (5) A description of the partnership in-§1.761-2(a), if such partnership has
contribution toF_P, L_JSis not reguired to report its terest received by the United States pet‘/alidly elected to be excluded from all of
$12300 bon 1052 S s, inclucing & change n parnersi he piovsions ofsubchapter K of chapter
$5',000 contribution becaussS is considered to tEr€St; 1 of the Internal Revenue Code in the
have contributed more than $100,000F® in the (6) Aseparate description of each itenmanner specified in §1.761-2(b)(2)(i).
12-month period ending on the date of the $5,000f contributed property that is appreciated (2) Deemed exclude@he reporting re-
Cor‘Et;‘Z;t“ig-s USa United States person. owns a property subject to the allocation rules ofjuirements of this section will not apply
80-percerr)1t merost ISP a domesfic part’nership.r&ection 704(c)(except to the extent thab any United States person in respect of
USPowns an 80-percent interestitSP1 a domes- the property is permitted to be aggregatean eligible partnership as described in

tic partnership. On March 1, 200WSP1con- in making allocations under section81.761-2(a), if such partnership is validly
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deemed to have elected to be excluddbn, the provisions of paragraph (h)(1) opayer’s income tax return (including a
from all of the provisions of subchapter Kthis section will not apply if the transferorpartnership return of income) for the tax-
of chapter 1 of the Internal Revenue Codshows that a failure to comply was due table year in which the transfer occurred.
in accordance with the provisions ofreasonable cause and not willful neglect. (2) Transfers made between August 5,
81.761-2(b)(2)(ii). The transferor may attempt to do so b#¥997 and January 1, 1998. A United
(g) Deemed contributions.Deemed providing a written statement to the disStates person that made a transfer of prop-
contributions resulting from IRS-initiatedtrict director having jurisdiction of the erty between August 5, 1997, and January
section 482 adjustments are not requirgdxpayer’s return for the year of the transi, 1998, that is required to be reported
to be reported under section 6038Bfer, setting forth the reasons for the failureinder section 6038B may satisfy its re-
However, taxpayers must report deemet comply. Whether a failure to complyporting requirement by reporting in accor-
contributions resulting from taxpayer-ini-was due to reasonable cause will be detetance with the provisions of this section
tiated adjustments. Such information wilimined by the district director under all theor in accordance with the provisions of
be furnished timely if filed by the duefacts and circumstances. Notice 98-17 (1998-11 IRB 6)(see
date, including extensions, for filing the (4) Statute of limitations.For excep- 8601.601(d)(2) of this chapter).
taxpayer’s income tax return for the yeations to the limitations on assessment in

* * *x X% %

in which the adjustment is made. the event of a failure to provide informa-
(h) Failure to comply with reporting re- tion under section 6038B, see sectiopaoRT 602—0OMB CONTROL
quirements—(1) Consequences of failure.6501(c)(8). NUMBERS UNDER THE

If a United States person is required to file (i) Definitions—(1) Appreciated prop- pAPERWORK REDUCTION ACT

a return under paragraph (a) of this seerty. Appreciated property is property

tion and fails to comply with the reportingthat has a fair market value in excess of Par. 4. The authority citation for part

requirements of section 6038B and thibasis. 602 continues to read as follows:

section, then such person is subject to the (2) Domestic partnershipA domestic ~ Authority: 26 U.S.C. 7805.

following penalties: partnership is a partnership described in Par. 5. In 8602.101, paragraph (c) is
(i) The United States person is subjectection 7701(a)(4). amended by adding an entry in numerical

to a penalty equal to 10 percent of the fair (3) Foreign partnership. A foreign order to the table to read as follows:

market value of the property at the time gpartnership is a partnership described i

the contribution. Such penalty with re-section 7701(a)(5).

spect to a particular transfer is limited to (4) Related personPersons are related

$100,000, unless the failure to complypersons if they bear a relationship de-

with respect to such transfer was due tscribed in section 267(b)(1) through (3) or

g602.101 OMB Control numbers.

intentional disregard. (10) through (12), after application of sec- OR

(i) The United States person must rection 267(c) (except for (c)(3)), or in sec
ognize gain (reduced by the amount ofion 707(b)(1)(B). CFR part or section Current OMB
any gain recognized, with respect to that (5) Substituted basis propertySubsti- Where identified and control No.

property, by the transferor after the transtuted basis property is property describedescribed
fer) as if the contributed property hadn section 7701(a)(42).

been sold for fair market value at the time (6) Taxpayer-initiated adjustmentA
of the contribution. Adjustments to thetaxpayer-initiated adjustment is a secti0t1_6038E,’_1

basis of the partnership’s assets and adB2 adjustment that is made by the tax-~ =~ "~~~ 1545-1615
relevant partner’s interest as a result gfayer pursuant to §1.482-1(a)(3). * ok ok ox K
gain being recognized under this provi- (7) United States personA United
sion will be made as though the gain waStates person is a person described in séef038B-2 .............. 1545-1615
recognized in the year in which the failurgion 7701(a)(30).
to report was finally determined. (j) Effective dates-(1) In general. Robert E. Wenzel,
(2) Failure to comply. A failure to This section applies to transfers made on Deputy Commissioner of
comply with the requirements of sectioror after January 1, 1998. However, for a Internal Revenue.
6038B includes— transfer made on or after January 1, 1998,
(i) The failure to report at the properbut before January 1, 1999, the filing reApproved January 29, 1999.
time and in the proper manner any inforquirements of this section may be satis-
mation required to be reported under théed by— Donald C. Lubick,
rules of this section; and (i) Filing a Form 8865 with the tax- Assistant Secretary of
(ii) The provision of false or inaccuratepayer’s income tax return (including a the Treasury.
information in purported compliance withpartnership return of income) for the first _ ,
the requirements of this section. taxable year beginning on or after Janua yiled by the Office of the Federal Register on Feb-

bl . ; ruary 4, 1999, 8:45 a.m., and published in the issue
(3) Reasonable cause exceptionl, 1999; or of the Federal Register for February 5, 1999, 64 F.R.

Under section 6038B(c)(2) and this sec- (ii) Filing a Form 926 with the tax- 5713)
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Part lll. Administrative, Procedural, and Miscellaneous

Weighted Average Interest Rate
Update

Notice 99-11

interest rates used to calculate current lia- The average yield on the 30-year Trea-
bility for the purpose of the full funding sury Constant Maturities for January 1999
limitation of § 412(c)(7) of the Internal is 5.16 percent.

Revenue Code as amended by the Om-The following rates were determined
nibus Budget Reconciliation Act of 1987for the plan years beginning in the month

Notice 88-73 provides guidelines forand as further amended by the Uruguashown below.
determining the weighted average interestound Agreements Act, Pub. L. 103-465
rate and the resulting permissible range gGATT).

Month Year
February 1999

90% to 105% 90% to 110%
Weighted Permissible Permissible
Average Range Range
6.19 5.57 t0 6.50 5.57 t0 6.81

Drafting Information

vision. For further information regardingtoll-free number). Mr. Newman’s number

The principal author of this notice isthis notice, call (202) 622-6076 betweers (202) 622-8458 (also not a toll-free

February 22, 1999
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Part IV. Items of General Interest
Notice of Proposed Rulemaking ternet site at http://www.irs.ustreas.govthase of service to provide information.

and Notice of Public Hearing prod/tax_regs/comments. html. The pub- The collection of information in this
lic hearing will be held in room 2615, In-proposed regulation is in §1.1502-9(c)-
Consolidated Returns — ternal Revenue Building, 1111 Constitu{2)(iv). This information is required to
Consolidated Overall Foreign tion Avenue, NW, Washington, DC. help the Internal Revenue Service moni-
Losses and Separate Limitation tor compliance with the provisions of the
Losses FOR FURTHER INFORMATION CON- nroposed regulations and to ensure that

TACT: Concerning the regulations in genyaypayers use consistent asset valuations
REG-106902-98 eral, Trina Dang of the Office of Associ-j, applying the proposed regulations.

_ __ate Chief Counsel (International), (202)rpjs information will be used for tax ad-
AGENCY: Internal Revenue Serviceg22-3850; concerning submissions ofyinistration purposes. The collection of

(IRS), Treasury. comments, the hearing, and/or t0 bgyformation is mandatory. The likely re-

. Nnti placed on the building access list to atteng o dents are business or other for-profit
ACTION: Notice of proposed rulemak- e hearing, LaNita Van Dyke, (202) 622% p

ing; notice of proposed rulemaking b institutions.
crgss—referenceptoptemporary regulagt]ionys7;180 (not toll-free numbers). Estimated total annual reporting burden:
and notice of public hearing SUPPLEMENTARY INFORMATION; 2000 hours.

Estimated average annual burden per re-
SUMMARY: This document contains Paperwork Reduction Act spondent: 1.5 hours.
proposed consolidated return regulations Estimated number of respondents: 2,000.

relating to the treatment of overall foreign 1 h€ collection of information con- Estimated annual frequency of responses:
losses and separate limitation losses in tfi@ined in this notice of proposed rulemaky occasion.

computation of the foreign tax credit limi-iNg has been submitted to the Office of Ap agency may not conduct or sponsor,
tation. The proposed rules are necessal{anagement and Budget for review in acang a person is not required to respond to,
to modify existing guidance with respectordance with the Paperwork Reduction cojlection of information unless it dis-
to overall foreign losses and to provide‘Ct Of 1995 (44 U.S.C. 3507(d)). Com-yjaus a valid control number assigned by
guidance with respect to separate limita"€Nts on the collection of informationye office of Management and Budget.
tion losses. These proposed regulatiorig'ould be sent to theffice of Manage-  gqoks or records relating to a collec-
affect consolidated groups that comput@'€nt and BudgetAttn: Desk Officer for jon of information must be retained so
the foreign tax credit limitation or thatthe Department of the Treasury, Office 0fyg 4q their contents may become mater-
dispose of property used in a foreign tradé'formation and Regulatory Affairs, i) i, the administration of any internal
or business. This document also provide&ashington, DC 20503, with copies 1Gqyanye Jaw. Generally, tax returns and
notice of a public hearing on these prog‘:;r:ﬁrsnaglzz;’ae:é’: gif:\gnggg::RsSF Jax return information are confidential, as
posed regulations. Washington, DC 20224. Comments Orr]'eqwred by 26 U.S.C. 6103.
DATES: Written comments must be rethe collection of information should be reBackground

ceived by February 10, 1999. Outlines of€ived by March 1, 1999. Comments are _ _
oral comments to be discussed at the pubpecifically requested concerning: This document contains proposed con-

IiC hearing SCheduled for 10 a.m. on FebWhether the proposed collection of inforsolidated return regu|a'[i0ns Under Section
ruary 17, 1999, must be received by Jan(iation is necessary for the proper perfot502 of the Internal Revenue Code. The

ary 27, 1999. mance of the Internal Revenue Servicdegulations provide guidance concerning
including whether the information will the application of the overall foreign loss
ADDRESSES: Send submissions tdave practical utility; (OFL) and separate limitation loss (SLL)

CC:DOM:CORP:R (REG-106902-98),The accuracy of the estimated burden agles of section 904(f) in the context of a
room 5226, Internal Revenue Servicesociated with the proposed collection ofonsolidated group.

POB 7604, Ben Franklin Station, Washinformation (see below); On January 12, 1998, the IRS and Trea-
ington, DC 20044. Submissions may below the quality, utility, and clarity of the sury published in thé&ederal Register
hand delivered Monday through Fridayinformation to be collected may be en{T.D. 8751, 63 FR 1740, 1998-10 I.R.B.
between the hours of 8 a.m. and 5 p.m. thanced; 23) temporary regulations modifying the
CC:DOM:CORP:R (REG-106902-98),How the burden of complying with therules governing the absorption of certain
Courier’s Desk, Internal Revenue Serproposed collection of information maytax attributes, including OFL accounts
vice, 1111 Constitution Avenue, NW,be minimized, including through the ap-and foreign tax credit carryovers and car-
Washington, DC. Alternatively, taxpayersplication of automated collection tech+ybacks. The temporary regulations elim-
may submit comments electronically vianiques or other forms of information techinated the limitation on OFL recapture
the Internet by selecting the “Tax Regshology; and and foreign tax credit utilization with re-
option on the IRS Home Page, or by sulEstimates of capital or start-up costs anspect to separate return limitation years
mitting comments directly to the IRS In-costs of operation, maintenance, and pu¢SRLYs). As explained in the preamble to
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those temporary regulations, one reasdions were borrowing in ways designed téeft the group, R would take the entire
for the repeal of the SRLY limitation for inappropriately minimize the amount ofconsolidated OFL account with it. The
the foreign tax credit attributes was thénterest expense allocated against foreigigroup, however, would retain the foreign
conceptual and practical difficulty ofsource income, thus inflating the amounassets and the OFL account might never
measuring a member’s contribution to &f foreign-source income that could bée recaptured.

group’s ability to absorb these attributesheltered from U.S. tax by foreign tax As described in more detail below, the
in light of foreign tax credit provisions credits. In the case of an affiliated groupproposed regulations do not apply the no-
that allocate interest expense and certafpongress was concerned that interest etional account approach, but instead ap-
other expenses (and intercompany interegénse allocation could be manipulated bgortion accounts to a departing member
income) of a member based upon the efacing the borrowing function in groupbased upon the member’s share of the
tire group’s assets or activities. The premembers with no foreign assets, while digroup’s foreign assets that produce for-
amble to those regulations noted thaterting available equity in the group toeign-source income that would be subject
these expense allocation provisions alg@embers with substantial foreign asset$o recapture. The new approach does not
create similar problems with respect téongress therefore enacted sectioattempt to measure a member’s “contribu-
the notional account method of apportion864(e), which requires an affiliated grougion” to the group’s consolidated account;
ing OFL accounts to a member ceasing & allocate interest expense of each memather, the asset approach associates an
be a member of a group and stated that ther as if all such members were a singl®FL or SLL account with a member’s for-
IRS and Treasury expected to modifygorporation. Under this rule, although theeign assets that produce income subject to

these rules in the near future. borrowing corporation incurs the interestecapture and measures each member’s
expense, that expense is allocated amospare of the group OFL or SLL account
Overview U.S. and foreign income based upon thieased upon the member’s share of these

. . assets of the group as a whole. (Groumssets. This approach is more in keeping
'_I'h_e proposed_ regulations modity thebased expense allocation is also requiregith the interest allocation provisions for
eX|_st|ng regulations “”def §1'1502_9for research and experimental expendagffiliated groups enacted in 1986.
which were -promulgated in 1987 (,thetures under section 864(f) and expenses The proposed regulations also modify
1987 regulations). The 1987 regylauonaot directly allocable to specific incomethe interaction between section 904(f) and
are proposed to be amgnded n threl?nder section 864(e)(6).) the intercompany transaction rules of
major respects: the notional account py g iy |arge measure to these groups1.1502-13. Under the 1987 regulations,
method for apportioning OFL accounts {4,564 expense allocation provisions, the consolidated OFL account could trigger
a departing member is replaced by aftional account method can result in gain recognition with respect to an other-
asset-based allocation method, the intefzemper taking from a group an OFL omise tax-free intercompany transaction
action between the intercompany ransag) | account that is unrelated to either thésuch as a member’s contribution under
tion rules and the disposition rules of seGnemper’s activities or future income. Fosection 351 to another member of the
tion 904(f)(3) and (5)(F) is simplified and gyample, assume that P holds all the stogioup) that is a disposition subject to sec-
refined, and guidance is provided congf 5 and S holds all the stock of R. P, Sion 904(f)(3) or (5)(F). This gain recog-
cerning the computation of a group’sng R file a consolidated return. P has noition could occur even though the gain
SLLs (whereas the 1987 regulations adjssets other than the stock of S. S's operould not be taken into account currently
dressed only OFLs). ations are foreign and R’s operations arender §1.1502-13. Because the gain is
The 1987 regulations allocated an OFlgntirely domestic. S's assets have a taot taken into account, however, the con-
account to a departing member baseghok value of $600 and R'’s assets havesmlidated OFL account is not reduced.
upon the member’s “notional” OFL ac-tax book value of $400. S is entirely egSince the consolidated OFL account is not
count. A separate notional account wasgity financed, but R borrows funds fromreduced, it can continue to recharacterize
established for each member of a grougn unrelated lender. S earns $100 fofereign-source income or trigger gain
that contributed to a consolidated OFL aceign-source income and incurs $100 afecognition with respect to subsequent
count. The accounts were adjusted anngoreign-allocated expense. R earns $20fispositions subject to section 904(f)(3)
ally. A member was considered to have).S.-source income and incurs $100 odr (5)(F). This regime thus has the poten-
contributed to a group’s OFL account ifinterest expense. Under section 864(e)(tipl to multiply the effects of a consoli-
the member had an overall foreign losand §1.861-11T, the $100 of interest exdated OFL account. This rule was neces-
(deductions allocated against foreignpense is allocated to R’s U.S. and foreigrsary under the notional account system of
source income exceeded foreign-sourasource gross income based upon the aspportioning OFL accounts to a departing
gross income) in a year in which thesets of the group as a whole. Thus R, withember because otherwise a member
group added to its consolidated OFL acno foreign operations, is treated as havingith a notional OFL account could con-
count. a $60 foreign loss (no foreign income andribute appreciated foreign assets to a new
At the time the 1987 regulations weres60 foreign expense), but S, the onlgubsidiary, and the new subsidiary could
being drafted, however, Congress submember with foreign operations, does nahen leave the group unencumbered by
stantially changed the rules for allocatindhave a foreign loss. R’s notional OFL acthe OFL account, contrary to the purpose
interest expense in the Tax Reform Act ofount would thus be $60 (100 percent abf section 904(f)(3). As described in
1986. Congress believed that corporahe consolidated OFL account) and, if Rnore detail below, the proposed regula-
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tions ease the section 904(f)(3) and (5)(Fount existing at that time. In the case afductions to the accounts to reflect cur-
disposition rules in the case of intercoman intercompany transaction in whictrent-year foreign-source income or loss.

pany transactions. gain is not recognized (such as a sectiofo the extent this rule conflicts with the
Finally, the proposed regulations pro351 contribution), section 904(f) will notordering rules of §1.904(f)-1(e)(1), the
vide computational rules and nomenclaturtsigger gain recognition. proposed rule, when finalized, is intended

for SLLs as well as OFLs. Because the Proposed §1.1502-9(c) provides ruleto supersede the existing regulations.
regulations issued in 1987 were actuallfor members becoming or ceasing to be ,

drafted prior to the enactment of the SLImembers of a group. Consistent with thEroposed Effective Dates

rules in 1986, the 1987 regulations providéemporary regulations issued in January these regulations are proposed to
rules only for OFLs, although rules for1998, and modified in March 1998 and "hpply to consolidated return years for
SLLs could be derived by analogy. temporary regulations T.D. 8800, 1999—4, hich a return is due after the date final

.R.B. 20, a member that enters a grougyyyjations are published in tifederal

with an OFL or SLL account adds this CRegister. However, §1.1502-9(b)(5) (in-
The proposed regulations do not pro(—:Ount to the consolidated account, Withtecompany transactions) is not applicable

vide comprehensive guidance under seQut any SRLY limitation. A departmg’for intercompany transactions that occur

tion 904(f) and address only partiCUIa@g?IE)er(;acl(gﬁLa portion gf thg grOUph%efore January 28, 1999. Also, §1.1502—
an accounts based upon thg¢y(2) (apportionment of consolidated

section 904(f) issues that arise in the con-
8count to departing member) is not ap-

. member’s share of the group’s assets th
text of a consolidated group. The prog enerate income subject to recapture (i.e,; ;
posed regulations must be read in Corg'ssets ot generatej o inpthe sé%lécable for members ceasing to be mem-
i i i i rs of a group before January 28, 1999.
Junctt.|on S\)NOIt4h fgeneril guulj\lant_ce usnger asket as the loss basket). The proposed group y
?169084902 cB (6)2,3)suc as Notice 69— egulations rely on the characterizatiortlection to Defer Repeal of SRLY
e ' rinciples of §81.861-9T(g)(3) andLimitation
Proposed §1.1502-9(b)(1) through (4 P 83 (0)(3)

. ) -1.861-12T to identify the member’s share
provides computational rules for consoli

of assets that generate foreign-source in- 'emporary regulations T.D. 8800 per-
dated OFL and SLL accounts. Generallycome subject to recapture in each baskdit consolidated groups to elect to con-
a group applies section 904(f) on a 9roUPrhe value of the foreign assets is detefinue to apply the SRLY limitation for

wide basis. Thus, it nets together alliaq under the asset valuation rules §iverall foreign loss accounts for consoli-
members’ income and losses from th§1.861— 9T(g)(1) and (2) using either tadated years beginning before January 1,
same separate limitation income categony, value or fair market value under tha 298, as announced in Notice 98-40
(or basket) to determine its consolidategathod chosen by the group for purposé§998_35 I.R.B. 7). The text of those

separate limitation income or loss for they interest apportionment as provided ifemporary regulations also serves as the
basket. Pursuant to section 904(f)(5), th§1.861—9T(g)(1)(ii). Although actual text of these proposed regulations. The
group then nets any consolidated separgig; ket values generally provide a bettdpreamble to the temporary regulations ex-

limitation loss for a basket (a loss basketheans of apportioning accounts than tahlains the temporary regulations.

against consolidated separate limitatio i .
income for all other baskets (e COMBceuyaiahy exrasant tne oo o gPecial Analyses
baskets) on a proportionate basis. Su@hrnings of an asset), apportionment It has been determined that this notice
netting creates a consolidated SLL atyased upon tax book value is permitted inf proposed rulemaking is not a signifi-
count (a CSLL account) for the loss basthe interest of administrative conve-cant regulatory action as defined in Exec-
ket with respect to one or more incom@jence. For groups using tax book valugjtive Order 12866. Therefore, a regula-
baskets. The group then nets any remaifowever, an upper limitation is placedory impact analysis is not required. It is
ing consolidated separate limitation losgpon a member's share of the consolirereby certified that these regulations will
for a loss basket against its U.S.-sourcgated accounts to prevent extreme situaot have a significant economic impact on
income. Such netting creates a consolifons in which disparities between taxa substantial number of small entities.
dated OFL account (a COFL account) fopook value and fair market value couldrhis certification is based on the fact that
the loss basket. The group recapturesrasult in the removal of excessive OFL othese regulations principally affect corpo-
COFL or CSLL account as required bySLL accounts from the group. The prorations filing consolidated federal income
section 904(f). posed regulations provide an anti-abustx returns that have overall foreign losses
Proposed §1.1502-9(b)(5) addressasle that is designed to prevent taxpayers separate limitation losses. Available
the interaction between section 904(f) anftom manipulating the COFL and CSLLdata indicates that many consolidated re-
the intercompany transaction rules. In thaccount apportionment rules to achievaurn filers are large companies (not small
case of an intercompany transaction iresults inconsistent with the purpose obusinesses). In addition, the data indi-
which gain is recognized but not currenththe OFL and SLL rules. cates that an insubstantial number of con-
taken into account, the gain is treated as Proposed §1.1502-9(c)(2)(i) providesolidated return filers that are smaller
subject to section 904(f)(3) or (5)(F) onlythat a group apportions COFL and CSLLlcompanies have overall foreign losses or
when taken into account under 81.1502accounts to a departing member only aftereparate limitation losses. Therefore, a
13, to the extent of the COFL or CSLL acthe group makes the annual additions dregulatory Flexibility Analysis under the

Explanation of Provisions
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Regulatory Flexibility Act (5 U.S.C. Dang, of the Office of the Associate Chief 3. Adding a new heading to paragraph
chapter 6) is not required. Pursuant t€ounsel (International), IRS. However(a), and new paragraphs (a)(1), (b)(1)(v)
section 7805(f) of the Internal Revenuether personnel from the IRS and Treaand (b)(1)(vi).

Code, this notice of proposed rulemakingury Department participated in their de- The revisions and additions read as fol-
will be submitted to the Chief Counsel forvelopment. lows:

Advocacy of the Small Business Admin-
istration for comment on its impact on
small businesses.

FoEox kX 81.1502-9A Application of overall

~ foreign loss recapture rules to
Proposed Amendments to the Regulationg,morations filing consolidated returns

Comments and Public Hearing Accordingly, 26 CFR Part 1 is pro_(rdeueuf)r;.or before t?,? orl]atg Tinﬁ‘ed |
: ations are published in era
Before these proposed regulations af°Sed to be amended as follows: Reggister. P
adopted as final regulations, considergarT 1 INCOME TAXES
tion will be given to any written com- (a) Scope—(1) Effective date.This

ments that are submitted timely to the IRS Paragraph 1. The authority citation fosection applies only to consolidated return
(a signed original and eight (8) copies)part 1 is amended by adding entries in nyears for which the due date of the in-

In particular, the IRS and Treasury remerical order to read as follows: come tax return (without extensions) is on
qguest comments on the clarity of the pro- Authority: 26 U.S.C. 7805 * * * or before the date final regulations are
posed rules and how they may be madgection 1.1502-9 also issued under 2Bublished in thé-ederal Register.

easier to understand. All comments willJ.S.C. 1502. * * * (2) In general * * *

be available for public inspection andSection 1.1502-9A also issued under 26 (b) ***

copying. U.S.C. 1502, * * * (1)***

A public hearing has been scheduled for Par. 2. Section 1.1502—3, as proposed (V) [The text of this proposed para-
February 17, 1999, beginning at 10 a.m. ito be amended at 63 F.R. 12717, Marc@raph (b)(1)(v) is the same as the text of
room 2615 of the Internal Revenue Build16, 1998, is further amended by removin§1.1502-9T(b)(1)(v) published in T.D.
ing, 1111 Constitution Avenue, NW,the last sentence of paragraph (c)(4) ar#800.]

Washington, DC. Due to building securityadding two sentences in its place to read (Vi) [The text of this proposed para-

procedures, visitors must enter at the 10tks follows: graph (b)(1)(vi) is the same as the text of
Street entrance, located between Constitu- ) ) §1.1502-9T(b)(1)(vi) published in T.D.

tion and Pennsylvania Avenues, Nw. [ip1-1902-3 Consolidated investment  8800]

it e redit.
addition, all visitors must present photd® r x x o %

identification to enter the building. Be- x ok ok x *
cause of access restrictions, visitors will Par. 6. New §1.1502-9 is added to read
not be admitted beyond the immediate en- (c) * * * as follows:

trance area more than 15 minutes before (4) * * * [The last two sentences of pro-
the hearing starts. For information abouposed paragraph (c)(4) is the same as thé.1502-9 Consolidated overall foreign
having your name placed on the buildindast two sentences of §1.1502-3T(c)(4psses and separate limitation losses.

access list to attend the hearing, see tipeiblished in T.D. 8800.]

“FOR FURTHER INFORMATION CON- (a) In general. This section provides

., . . * ok Kk Kk K rules for applying section 904(f) (includ-
TACT" section of this preamble. ing its defigﬁignsgand nomencl(a)tlfre) to a

The rules of 26 CFR 601.601(a)(3) par. 3. Immediately following group and its members. Generally, sec-
apply to the hearing. Persons who wish 181 1504-4 an undesignated center heagdon 904(f) concerns rules relating to
present oral comments at the hearing MUgtg i added to read as follows: overall foreign losses (OFLs) and sepa-
submit written comments and an outline REGULATIONS APPLICABLE FOR rate limitation losses (SLLs) and the con-
of the topics to be discussed and the time TAx yEARS FOR WHICH A RE- sequences of such losses. As provided in
to be devoted to each topic (signed origi- TYRN IS DUE ON OR BEFORE THE section 904(f)(5), losses are computed
nal and elght (8) copleg) by January 27, DATE FINAL REGULATIONS ARE separately in each category of income de-
1999. Aperlod of 10 minutes W||| be al- PUBLISHED IN THE FEDERAL scribed in section 904(d)(1) (basket).
lotted to each person fo.r making com- REGISTER Paragraph (b) of this section defines terms
ments. An agenda showing the schedul- pa; 4 section 1.1502-9 is redesigand provides computational and account-
ing of the speakers will be prepared aftef,teq as §1.1502-9A and added under theg rules, including rules regarding recap-
the deadline for receiving outlines hag,e\y yndesignated center heading. ture. Paragraph (c) of this section pro-
passed. Copies of the agenda will be py 5 Newly designated §1.1502-9Avides rules that apply to OFLs and SLLs
available free of charge at the hearing.  js gmended by: when a member becomes or ceases to be a
1. Revising the section heading. member of a group. Paragraph (d) of this
2. Redesignating the heading and textection provides a predecessor and suc-

The principal authors of these regulaef paragraph (a) as the heading and text oéssor rule. Paragraph (e) of this section
tions are Seth B. Goldstein and Tringaragraph (a)(2). provides effective dates.

Drafting Information
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(b) Consolidated application of sectionthe case of a COFL account) nor (5)(F¥e relevant loss basket of $120 as of December 31,
904(f). A group applies section 904(f) for (in the case of a CSLL account) applies aféa" 1. B predominately uses the property in a trade
a consolidated return year in accordandhe time of a disposition that is an inter™" t().f;sgeef;uvsweﬂlﬁitsﬂ;f;L.J;Zid.ftﬁffm A transac.
with that section, subject to the followingcompany transaction to which §1.1502+0, ‘section 904(f)(3) does not requi,eptheygroup to
rules: 13 applies. Instead, section 904(f)(3) angke into account any gain in Year 1. Thus, under

(1) Computation of CSLI or CSLL and(5)(F) applies only at such time and onlyaragraph (b)(5)(i) of this section, the COFL ac-
consolidated U.S. source income or losso the extent that the group is requiregountis notreduced in Year 1.

The group computes its consolidated sepnder §1.1502-13 (without regard to seg; fg'r')$§goj_af\iagfyégﬁfef’ﬁ,5522:'25 &rg‘;f;tzgg
arate limitation income (CSLI) or consoli-tion 904(f)(3) and (5)(F)) to take into ac-cor account is $60. (The COFL account was re-
dated separate limitation loss (CSLL) focount any intercompany items resultingiuced between Year 1 and Year 4 due to unrelated
each basket under the principles ofrom the disposition, based on the COFiforeign-source income taken into account by the
§1.1502-11 by aggregating each mensr CSLL account existing at the end of th&"up.) , , ,

ber’s foreign-source taxable income oconsolidated return year during which thpB’s(IS\SI%OIncc::?s;ptniifl;;:i?\ :rt:rtzokg‘r?i:z g:éguir:‘:o
loss in such basket computed under thgroup takes the intercompany items intQroduce the same effect on consolidated taxable in-
principles of §1.1502—-12, and taking intcaccount. come as if S and B were divisions of a single corpo-
account the foreign portion of the consoli- (i) Example. Paragraph (b)(5)(i) of ration. See §1.1502-13(c). All of B's $50 corre-

dated items described in §1.1502-this section is illustrated by the fonowingsponding gain is recharacterized under section

11(a)(2) through (8) for such basket. Thexamples. The identity of the parties an804(f)(3). If S and B were divisions of a single cor-

” ) i : . poration and the intercompany sale were a transfer
group computes its consolidated U.S.the basic assumptmns set forth ifeyveen the divisions, B would succeed to S's $100
source taxable income or loss under simg1.1502—-13(c)(7)(i) apply to the exam+asis in the property and would have $200 of gain
lar principles. ples_ Except as otherwise stated, assur#0 of which would be recharacterized under sec-

(2) Netting CSLLs, CSLIs, and consolifurther that the consolidated group recogl" 22‘5‘(00(,3)3' instead of a $50 ga:j”-BFog;gque”“y'

i : o~ . s intercompany gain and B’s corre-
dated U.S. Source taxa_ble income or los§lz€S no forelgn source mC_Ome other ?[hasﬁ onding gain are taken into account, and $10 of S's
The group applies section 904(f)(5) to deas a result of the transactions describeghi, is recharacterized under section 904(f)(3) as
termine the extent to which a CSLL for alhe examples are as follows: U.S. source to reflect the $10 difference between B's
$50 recharacterized gain and the $60 recomputed

baSkef- reduces CSLI for anOthelr b-aSket O Example 1. () On June 10, Year 1, S transfersyain that would have been recharacterized.
consolidated U.S.-source taxable income&yondepreciable property with a basis of $100 and a

(3) CSLL and C_OFL ac_counts'.l'o the fair market value of $250 to B in a transaction to (¢) Becoming or ceasing to be a mem-
extent provided in section 904(f), thewhich section 351 applies. The property was prega . of 4 group—(1) Adding separate ac-

amount by which a CSLL for a basket thélominantly used without the United States in a trade .
Y ( or business, within the meaning of section 904(f)(3)(fOunts on becomlng a membekt the

loss bas',(et) reduces CSLI for anOthe.r baé'continues to use the property without the Unitedime that a corporation becomes a mem-
ket (the income basket) shall result in thetates. The group has a COFL account in the relider of a group (a new member), the group
creation of (or addition to) a CSLL ac-vant loss basket of $120 as of December 31, Year hdds to the balance of its COFL or CSLL

count for the loss basket with respect to (ii) Because the contribution from S to B is an in—account the balance of the new member’s

; ; : rcompany transaction, section 904(f)(3) does no .
the income basket. Likewise, the amour{a?pply to result in any gain recognition in Year 1. se&orresponding OFL account or SLL ac-

by whlc_:h aCSlLLfora Ioss_ basket rgduce&aragraph (b)(5)(i) of this section. count. A new member’s OFL account

consolidated U.S.-source income will cre- (jiiy on January 10, Year 4, B ceases to be gorresponds to a COFL account if the ac-
ate (or add to) a consolidated overall formember of the group. Because S did not recognizeount is for the same loss basket. A new
eign loss account (a COFL account). gain in Year 1 under section 351, no gain is takeﬂ]ember,s SLL account corresponds to a

_into account in Year 4 under §1.1502-13(d). Thus, . .
(4) Recapture of COFL and CSLL ac no portion of the group’s COFL account is recap-CSLL account if the account is for the

counts. In the case of a COFL account fokeq in vear 4. For rules requiring apportionmen@me loss basket and with respect to the
a loss basket, section 904(f)(1) and (3jf a portion of the COFL account to B, see parasame income basket. If the group does
recharacterizes some or all of the foreigrgraph (c)(2) of this section. not have a COFL or CSLL account corre-

source income in the loss basket as U.S.- Bxample 2.() The facts are the same as in parag 5 dfing to the new member’s account, it

: yraph (i) ofExample 1. On January 10, Year 4, B .
source income. In the case of a CSLL aésgells the property to X for $300. As of DecembeFreates a COFL or CSLL account with a

count for a loss basket with respect 10 agh vear 4, the group's COFL account is $40. (Th@alance equal to the balance of the mem-
income basket, section 904(f)(5)(C) an@oFL account was reduced between Year 1 ander’s account.

(F) recharacterizes some or all of the forvear 4 due to unrelated foreign-source income taken (2) Apportionment of consolidated ac-
eign- source income in the loss basket ﬁ?lscgigﬂéi’%r::‘oegggsni gain of $200 in vear 4.°0UNt 1O departing membex(i) In gen-
foreign-source income in the income ba: fhe $40 COFL account in Year 4 recharacterize€ral- A group apportions to a membe.r
ket. The COFL account or CSLL accoung,g of the gain as U.S. source. See sectidiat ceases to be a member (a departing
is reduced to the extent amounts ar@a((3). member) a portion of each COFL and
recharacterized with respect to such ac- Example 3.() On June 10, Year 1, S sells nonde-CSLL account as of the end of the year
count. preciable property with a basis of $100 and a faiauring which the member ceases to be a
(5) Intercompany transactiors(i) market value of $250 to B for $250 cash. The propa, oo 2 after the group makes the ad-
. ; pany . - .erty was predominantly used without the Unitecm ; . 9 p
Nonapplication of section 904(f) dispoSistates in a trade or business, within the meaning itions or reductions to such account re-

tion rules. Neither section 904(f)(3) (in section 904(f)(3). The group has a COFL account ifjuired under paragraphs (b)(3), (b)(4) and
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(c)(1) of this section (other than an addishall not apply. If the group uses the taforeign assets in each such loss basket,
tion under paragraph (c)(1) of this sectiolook value method, the member’s porand the value of the member’s and the
attributable to a member becoming dions of COFL and CSLL accounts aregroup’s foreign assets in each such loss
member after the departing membelimited by paragraph (c)(2)(iii) of this basket. The common parent must also
ceases to be a member). The group corsection. The assets should be valued fafrnish a copy of the statement to the de-
putes such portion under paragrapthe time the member ceases to be a memarting member.

(c)(2)(ii) of this section, as limited by ber, but values on other dates may be used(v) Anti-abuse rule. If a corporation
paragraph (c)(2)(iii) of this section. Theunless this creates substantial distortionbecomes a member and ceases to be a
departing member carries such portion tBor example, if a member ceases to beraember, and a principal purpose of the
its first separate return year after it ceasesember in the middle of the group’s coneorporation becoming and ceasing to be a
to be a member. Also, the group reduceslidated return year, an average of th@ember is to transfer the corporation’s
each account by such portion and carrieglues of assets at the beginning and e@FL account or SLL account to the group
such reduced amount to its first consolief the year (as provided in §1.861-or to transfer the group’s COFL or CSLL
dated return year beginning after the ye&T(g)(2)) may be used or, if a membeaccount to the corporation, appropriate
in which the member ceases to be a mereases to be a member in the early part afljustments will be made to eliminate the
ber. If two or more members cease to bthe group’s consolidated return year, valbenefit of such a transfer of accounts.
members in the same year, the groupes at the beginning of the year may bgimilarly, if any member acquires assets
computes the portion allocable to eachsed, unless this creates substantial disr disposes of assets (including a transfer

such member (and reduces its accounts kgrtions. of assets between members of the group
such portion) in the order that the mem- (iii) Limitation on member’s portion for and the departing member) with a princi-
bers cease to be members. groups using tax book value methdfla pal purpose of affecting the apportion-

(i) Departing member’s portion of group uses the tax book value method ghient of accounts under paragraph
group’s account. A departing member’s valuing assets for purposes of paragrapig)(2)(i) of this section, appropriate ad-
portion of a group’s COFL or CSLL ac-(c)(2)(ii) of this section and the aggregat§ustments will be made to eliminate the
count for a loss basket is computed based a member’s portions of COFL andpenefit of such acquisition or disposition.
upon the member’s share of the group’€SLL accounts for a loss basket (with re- (vi) Examples. The following exam-
assets that generate income subject to rgpect to one or more income baskets) detes illustrate this paragraph (c):
capture at the time that the member ceasesmined under paragraph (c)(2)(ii) of this )
to be a member. Under the characterizaection exceeds 150 percent of the actual Ex@mple 1. () On November 6, Year 1, S, a
. inciol f 1 1-9T dfai k | fth ber’s f . _member of the P group, a consolidated group with a
tion principles of 88§ ..86 —.9 (9)(3) andfair mark et value of the member’s foreign. ., ;cndar consolidated return year, ceases to be a
1.861-12T, the group identifies the assetssets in the loss basket, the membemhsmper of the group. On December 31, Year 1, the
of the departing member and the remairportion of the COFL or CSLL accountspP group has a $40 COFL account for the general
ing members that generate foreign-sourder the loss basket shall be reduced (prdmitation basket, a $20 CSLL account for the gen-
income (foreign assets) in each baskeportionately, in the case of multiple ac£@! limitation basket (i.e., the loss basket) with re-
The assets are characterized based upoounts) by such excess. This rule doe§cct ' fhe passive basket (ie., the income basket),

. poou y e and a $10 CSLL account for the shipping income
the income that the assets are reasonabigt apply if the departing member and aljasiet (i.e., the loss basket) with respect to the pas-
expected to generate after the membe@ether members that cease to be membeiige basket, (i.e., the income basket). No member of
ceases to be a member. The membeids part of the same transaction own all (dine group has foreign-source income or loss in Year
portion of a group’s COFL or CSLL ac- substantially all) the foreign assets in thé: The group apportions its interest expense accord-

; ) ing to the tax book value method.

count for a loss basket is the group’toss basket

. ) T . . (i) On November 6, Year 1, the group identifies
COFL or CSLL account, respectively, (iv) Determination of v_alues of foreign g assets and its own assets (including S's assets)
multiplied by a fraction, the numerator ofassets binding on departing memb&he expected to produce foreign general limitation in-
which is the value of the member’s for-group’s determination of the value of thesome. Use of end-of-the-year values will not create
eign assets for the loss basket and the deember’s and the group’s foreign assegg/stantial distortions in determining the relative
nominator of which is the value of the forfor a loss basket is binding on the mem2ues of S's and the group’s relevant assets on No-

. . . L. . vember 6, Year 1. The group determines that S’s rel-
eign a;sets of the group (including théer, unless the I_Dlst_nct Dlrector conclqdegvam assets have a tax book value of $2,000 and a
departing member) for the loss baskethat the determination is not appropriat&air market value of $2,200. Also, the group’s rele-
The value of the foreign assets is deteiFhe common parent of the group must atant assets (including S's assets) have a tax book
mined under the asset valuation rules dfich a statement to the return for the tayalue of $8'000d- On N;VETT‘fbef_G' Y‘;’flr 1, S has no

_ ; ; ; sets expected to produce foreign shipping income.
il.8k61 ?T(g)(ﬁ)_and (E) u5||ng eltr:jer tf;\:able yeart;[hat the (tj)epa;nrr:g membe? (i) Under paragraph (€)(2)ii) of this section, S
ook value or fair market value under theeases to be a member of the group t,hﬁkes a $10 COFL account for the general limitation
method chosen by the group for purposesets forth the name and taxpayer identifiasket ($40x $2000/$8000) and a $5 CSLL ac-
of interest apportionment as provided ircation number of the departing memberount for the general limitation basket with respect
§1.861-9T(g)(1)(ii). For purposes of thishe amount of each COFL or CSLL forto the passive basket ($20$2000/$8000). S does
paragraph (c)(2)(ii), §1.861-9T(g)(2)(iv)each loss basket that is apportioned to t/@t take any portion of the shipping income basket

ts in int t ti ti b der thi SLL account. The limitation described in para-
(assets in intercompany ransac iongjeparting member under this paragrapfi, o (c))iiii) of this section does not apply be-
shall apply, but 81.861-9T(g)(2)(iii) (ad-(c)(2), the method used to determine thg,yse the aggregate of the COFL and CSLL ac-
justments for directly allocated interestyalue of the member’s and the group’sounts for the general limitation basket that are
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apportioned to S ($15) is less than 150 percent of thgotice of Proposed Rulemaking cerning submissions of comments, the

actual fair market value of S’s general limitation for- . . . hearina. or to be placed on the buildin
eign assets ($2,200 150%). and Notice of Public Hearing 9. p _ 19
; access list to attend the hearing, LaNita
Example 2. (i) Assume the same facts asHr- . .
ample 1except that the fair market value of S's gen_Contl.nuatlon Covergge Van Dyke at 202-622-7190 (not toll-free
eral limitation foreign assets is $4 as of November €Requirements Applicable to numbers).
Year 1. Group Health Plans
(if) Under paragraph (c)(2)(ii)) of this section, S's P SUPPLEMENTARY INFORMATION:
COFL and CSLL accounts for the general limitatio _ _
basket must be reduced by $9, which is the excessr%fEG 121865-98 Background

$15 (the aggregate amount of the accounts aPPOKGENCY:

Internal Revenue Service
tioned under paragraph (c)(2)(ii) of this section)

The Consolidated Omnibus Budget
over $6 (150 percent of the $4 actual fair marke@RS)’ Treasury.

lue of S | limitation forei ). S Reconciliation Act of 1985 (COBRA)
value of S’s general limitation foreign assets). )
thus takes a $4 COFL account for the general imACTION: Notice of proposed rulemak-amended the Internal Revenue Code

tation basket ($10 — ($9 $10/$15)) and a $2 CSLL ing and notice of public hearing. (Code) to add health care continuation
account for the general limitation basket with re- coverage requirements. These provisions,
spect to the passive basket ($5 — ¥$85/$15)). SUMMARY: This document contains now set forth in section 4980Byenerally

proposed regulations that provide guidapply to a group health plan maintained
e n(cde) fgzdﬁ]c:nisbzrr?:gjgggezzatggfigm ance under section 49808 of the Internédy an employer or gmployee organization,
may require, a reference to’ a predecessoFV?nue.COde relating to .the COBRAwith certain exceptions, a_md require §uch
or success’or of the member. Se(G:}c_mtmuatlon coverage requirements ap plan to offer eac'h qualified beneficiary
§1.1502—1(f). plicable to group hgalth_ plans. The prowho would oth.erywse lose coverage as a
(e) Effective datesThis section applies posed regulatlons in this d_ocumen? supesult ofa_qu_allfylng evgnt an oppqrtunlty
to consolidated return years for which thglement final regulations being publlshedp elect, within thg app!lcable election pe-
in T.D. 8812, page 19 of this Bulletin.riod, COBRA continuation coverage. The

due da_te of t_he Income tax return (W'thou{'he regulations will generally affect COBRA continuation coverage require-
extensions) is after the date final regulas- onsors of and particioants in aroumnents were amended on various occa-
tions are published in tHeederal Regis- -F particip groupn

._health plans, and they provide plan sporsions? most recently under the Health In-
ter. However, paragraph (b)(5) of thIS%ors and plan administrators with guidsurance Portability and Accountability

section (intercompany transactions) is noance necessary to comply with the law. Act of 1996 (HIPAA).

applicable for intercompany transactions Proposed regulations providing guid-

that occur before January 28, 1999. fyATES: written or electronic commentsance under the continuation coverage re-
group applle_s the_P”nCm'_eS Qf §l'1502_and outlines of topics to be discussed @uirements as originally enacted by
9A(e) to a disposition which is an interyq 1, plic hearing scheduled for June &OBRA, and as amended by the Tax Re-
compaqy transaction to which §1.1502-1999 at 10 a.m. must be received by Magorm Act of 1986, were published as pro-
13 applies and that occurs before Januagy, 1999 posed Treasury Regulation §1.162-26 in
28, 1999. Also, paragraph (c)(2) of this the Federal Registerof June 15, 1987

section (apportionment of consolidate(ADDRESSES: Send Submissions to: ’
account to departing member) is not apeC:DOM:CORP:R (REG-121865-98),
plicable for members ceasing to be mempom 5226, Internal Revenue Service ! The COBRA continuation coverage require-
bers of a group before January 28, 199%0B 7604, Ben Franklin Station, Washments were initially set forth in section 162(k), but
A group applies the principles Ofington, DC 20044. Submissions may pwere moved to section 4980B by the Technical and

N . Miscellaneous Revenue Act of 1988 (TAMRA).
81.1502-9A (rather than paragraph (C)(Zhand delivered between the hours of TAMRA changed the sanction for failure to comply

of this SeCti_On) to determine the_ amoumrg.m. and 5 p.m. to: CC:DOM:CORP:Ruith the continuation coverage requirements of the
of a consolidated account that is apporREG-121865-98), Courier’'s Desk, In-Internal Revenue Code from disallowance of certain
tioned to a member that ceases to betgrnal Revenue Service, 1111 Constitutioemployer deductions under section 162 (and denial

member of the group before January 2&yenue NW. Washington, DC. Alterna-©f the;]in(r:]cljme exclusion ugder st—“;ction 106f(a2]t0 cer-
: : . ’ T tain highly compensated employees of the em-
1999 (and reduces its consolidated aQrver, taxpayers may submit Cor‘nmem‘ployer) to an excise tax under section 4980B.

count by such apportioned amount) beglectronically via the Internet by selecting 2 changes affecting the COBRA continuation
fore applying paragraph (c)(2) of this secthe “Tax Regs” option on the IRS Homecoverage provisions were made under the Omnibus
tion to members that cease to be membepgge, or by submitting comments directiBudget Reconciliation Act of 1986, the Tax Reform

on or after January 28, 1999. to the IRS Internet site at http:/www.irs At Of 1986, the Technical and Miscellaneous Rev-
Jorod/tax reas/comments htmenue Act of 1988, the Omnibus Budget Reconcilia-
ustreas.gov/pro _reg ’ tion Act of 1989, the Omnibus Budget Reconcilia-

Robert E. Wenzel, . .
Deputy Commissioner of The public hearing scheduled for June &ion Act of 1990, the Small Business Job Protection
puty 1999 will be held in room 2615 of the In-Act of 1996, and the Health Insurance Portability
Internal Revenue. ternal Revenue Building, 1111 Constituand Accountability Act of 1996. The statutory con-

) ) ) ; ; tinuation coverage requirements have also been af-
(Filed by the Office of the Federal Register on Delion Avenue, NW, Washington, DC. fected by an amendment made to the definition of

cember 28, 1998, 8:45 a.m., and published in the i i -

' ' , group health plan in section 5000(b)(1) by the Om
issue of the Federal Register for December 29, 19950R FURTHER INFORMATION CON- nibus Budget Reconciliation Act of 1993; that defin-
63 F.R. 71609) TACT: Concerning the regulations,ition is incorporated by reference in section

Yurlinda Mathis at 202-622-4695; con-4980B(g)(2).
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(52 F.R. 22716). Supplemental proposefilaction equal to the number of hours thgplans. In addition, any treatment of health
regulations were published as proposeitie part-time employee works for the emeare benefits as constituting separate
Treasury Regulation §54.4980B-1 in th@loyer divided by the number of hoursgroup health plans will be disregarded if a
Federal Registerof January 7, 1998 (63 that an employee must work in order to bprincipal purpose of the treatment is to
F.R. 708). Final regulations are beingonsidered a full-time employee. Thesvade any requirement of law. Of course,
published in T.D. 8812. number of hours that must be worked tan employer’s flexibility to treat benefits

The new set of proposed regulationbe considered a full-time employee is deas part of separate plans may be limited
being published in this notice of proposedermined in a manner consistent with they the operation of other laws, such as the
rulemaking addresses how the COBRAmMployer’s general employment pracprohibition in section 9802 on condition-
continuation coverage requirements applgices, although for this purpose not moréng eligibility to enroll in a group health
in business reorganizations. Also prothan eight hours a day or 40 hours a wegkan on the basis of any health factor of an
posed are rules relating to the interactiomay be used. An employer may counindividual.
of the COBRA continuation coverage reemployees for each typical business day Many commenters on the 1987 pro-
quirements and the Family and Medicabr may count employees for a pay periogosed regulations requested clarification
Leave Act of 1993, which were previ-and attribute the total number of employef the application of COBRA to health
ously published as Notice 94-103 (1994ees for that pay period to each typicatare benefits provided under flexible
2 C.B. 569), and certain other issueshusiness day that falls within the pay pespending arrangements (health FSASs).
These provisions in the new set of proriod. The employer must use the sam8ome commentators argued that health
posed regulations are summarized in th@ethod for all employees and for the enFSAs should not be subject to COBRA.
explanation below. For a summary of theéire year for which the small-employerHealth FSAs satisfy the definition of
new proposed regulations integrated withlan determination is made. group health plan in section 5000(b)(1)
a summary of the final regulations, see The new proposed regulations providand, accordingly, are generally subject to
the “Explanation of Provisions” section ofguidance, for purposes of the COBRAhe COBRA continuation coverage re-
the preamble to the final regulations pubeontinuation coverage requirements, oguirements. However, COBRA is in-
lished in T.D. 8812. how to determine the number of groupended to ensure that a qualified benefi-
health plans that an employer or emeiary has guaranteed access to coverage
ployee organization maintains. Undeunder a group health plan and that the cost
Plans That Must Comply these rules, the employer or employee oof that coverage is no greater than 102

ganization is generally permitted to estabpercent of the applicable premium.

The new proposed regulations wouldish the separate identity and number of The IRS and Treasury believe that the
make a number of changes to the sectigftoup health plans under which it propurposes of COBRA are not furthered by
in the final regulations that addressegides health care benefits to employeesequiring an employer to offer COBRA
which plans must comply with theThus, if an employer or employee organifor a plan year if the amount that the em-
COBRA continuation coverage requirezation provides a variety of health careloyer could require to be paid for the
ments. The principal changes being prisenefits to employees, it generally mayyOBRA coverage for the plan year would
posed are to add rules simplifying theaggregate the benefits into a single grougxceed the maximum benefit that the
determination of whether the small-ealth plan or disaggregate benefits intqualified beneficiary could receive under
employer plan exception applies, givingseparate group health plans. The statusible FSA for that plan year and if the qual-
employers and employee organizationkealth care benefits as part of a singlfied beneficiary could not avoid a break
broad discretion to determine the numbegroup health plan or as separate plans iis coverage, for purposes of the HIPAA
of group health plans that they maintaindetermined by reference to the instruportability provision$, by electing
and providing an exception for certainments governing those arrangements. OBRA coverage under the FSA. Ac-
health flexible spending accounts. it is not clear from the instruments gov-cordingly, the new proposed regulations

In determining whether a plan is eligi-erning an arrangement or arrangements tontain a rule limiting the application of
ble for the small-employer plan excepprovide health care benefits whether ththe COBRA continuation coverage re-
tion, part-time employees, as well as fullbenefits are provided under one plan aguirements in the case of health FSAs.
time employees, must be taken intenore than one plan, or if there are no in- Under this proposed rule, if the health
account. Several commenters on thstruments governing the arrangement ®FSA satisfies two conditions, the health
1987 proposed regulations requested clagrrangements, all such health care beneSA need not make COBRA continuation
ification of how to count part-time em-fits (other than those for qualified long-coverage available to a qualified benefi-
ployees for the small-employer plan exterm care services) provided by a singleiary for any plan year after the plan year
ception, and the new proposed regulatiorentity (determined without regard to the
provide guidance on this issue. Under theontrolled group rules) constitute a single 3 Under HIPAA, a qualified beneficiary who
new proposed regulations, instead of eagjroup health plan. umn"’gre“ra;”S ;%Ve;afaﬁtﬁﬂﬁ;;e;hm;??Sti(;:g;‘z?tz'og"”;:’:
part-time employee counting as a full em- Under the new proposed regulations, 7" o oo in Cgverage and thejreby wvoid be.
ployee, each part-time employee countswltiemployer plan and a plan other thalcoming subject to a preexisting condition exclusion
as a fraction of an employee, with the multiemployer plan are always separalupon later becoming covered by another health plan.

Explanation of Provisions
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in which the qualifying event occurs. Theperiod if the maximum coverage period isvhose COBRA continuation coverage has
first condition that the health FSA mustalso extended (referred to as the optionakeen dropped or denied in the context of a
satisfy for this exception to apply is thaextension of the required periods), and toorporate transaction. In many cases,
the health FSA is not subject to theadd a special rule in the case of Medicardese qualified beneficiaries have been
HIPAA portability provisions in sections entitlement preceding a qualifying eventold by each of the buyer and the seller
9801 though 9833 because the benefithat is the termination or reduction ofthat the other party is the one responsible
provided under the health FSA are exhours of employment. The new proposetbr providing them with COBRA continu-
cepted benefits. (See sections 9831 andgulations reflect these statutoryation coverage.
9832.} The second condition is that, inchanges. The maximum coverage period The preamble to the 1998 proposed
the plan year in which the qualifyingfor a qualifying event that is the bank~egulations requested comments on a pos-
event of a qualified beneficiary occursruptcy of the employer has also beefible approach to allocating responsibility
the maximum amount that the health FS/added to the new proposed regulations. for COBRA continuation coverage in cor-
could require to be paid for a full plan The 1987 proposed regulations incorPorate transactions. Commenters sug-
year of COBRA continuation coverageporate the statutory bases for terminatingested that, in a stock sale, as in an asset
equals or exceeds the maximum benef@OBRA continuation coverage except thaale, it would be consistent with standard
available under the health FSA for theule (added in 1989 and amended in 1996pmmercial practice to provide that the
year. It is contemplated that this seconthat COBRA coverage can be terminategéller retains liability for all existing qual-
condition will be satisfied in most cases. in the month that is more than 30 day§ied beneficiaries, including those for-
Moreover, if a third condition is satis-after a final determination that a qualifieqnerly associated with the subsidiary
fied, the health FSA need not makdeneficiary is no longer disabled. Thédeing sold. The IRS and Treasury have
COBRA continuation coverage availablg1ew proposed regulations add this stanffudied the comments and given consider-
with respect to a qualified beneficiary atory basis for terminating COBRA cover-alion o several alternatives with a view to
all. This third condition is satisfied if, asage, with two clarifications. First, the€Stablishing rules that will minimize the
of the date of the qualifying event, thenew proposed regulations clarify that g&dministrative burden and transaction
maximum benefit available to the qualidetermination that a qualified beneficianyCOStS for the parties to transactions while
fied beneficiary under the health FSA fois no longer disabled allows terminatiorProtecting the rights of qualified benefi-
the remainder of the plan year is not moref COBRA continuation coverage for gliciaries and maintaining consistency with
than the maximum amount that the plafualified beneficiaries who were entitledNe statute.
could require as payment for the remainto the disability extension by reason of the Accor(il(lnglly, theh nevr\: proposed regula-
der of that year to maintain coveragélisability of the qualified beneficiary who tlons make clear that the parties to a trans-

under the health FSA. has been determined to no longer be di@ction are free to allocate the responsibil-
abled. Second, the new proposed regulY for providing COBRA continuation

Duration of COBRA Continuation tions clarify that such a determinatiorc?Verage by contract, even if the contract

Coverage does not allow termination of the COBRAMPOSES responsibility on a different party

The new proposed regulations woul ontinuation coverage of a qualified benetéharll U ';[r?e ne\{[V P[rop(;sed trﬁgulatlfnsi
prop 9 iciary before the end of the maximum 0 long as the party to whom the contrac

make Mo prmmpa.l changes to .the SeCt'ogoverage period that would apply without"‘”.ocates responsibility performs its oblig-
in the final regulations addressing the du- ations, the other party will have no respon-
sibility for providing COBRA continua-

ration of COBRA continuation coverage. regard to the disability extension.
The 1987 proposed regulations refledBusiness Reorganizations tion coverage. If, however, the party
the statutory rules that were then in effect _ _ allocated responsibility under the contract
for the maximum period that a plan is re- The 1987 proposed regulations providgefaults on its obligation, and if, under the
quired to make COBRA continuation cov4ittle direct guidance on the allocation ofpew proposed regulations, the other party
erage available. Since then the statute hEgsponsibility for COBRA continuation would have the obligation to provide
been amended to add the disability extelfOvVerage in the event of corporate trang£OBRA continuation coverage in the ab-
sion, to permit plans to extend the notic&ctions, such as a sale of stock of a suBence of a contractual provision, then the
sidiary or a sale of substantial assetsther party would retain that obligation.
4The IRS and Treasury together with the u.sCommenters on the 1987 proposed regtrhis approach would avoid prejudicing
Department of Labor and the U.S. Department ofations requested further guidance on cothe rights of qualified beneficiaries to
i nen Snices e 5420 8 lgorat ransactions, poning ot il 'EOSRA contnuation coverage based
from .HIIPAA because tae benefits provided under Fi)éXiSting degree of uncertainty tends tapon the provisions of a contract to which
are excepted benefits under sections 9831 and 988$ive Up the costs and risks of a transathey were not a party and under which the
if the employer also provides another group healthion to both buyers and sellers. The IR@mployer with the underlying obligation
plan, the benefits under the other plan are not limitegnd Treasury share this view and believender the regulations to provide COBRA
to excepted benefits, and the maximum remibursesis that greater certainty helps to protecontinuation coverage could otherwise

ment under the health FSA is not greater than tw,

times the employee’s salary reduction election (or iﬂwe rights of qualified beneficiaries incontract away that obligation to a party

greater, the employee’s salary reduction electio€S€e transactions. The IRS has been cahat fails to perform. Moreover, the party
plus five hundred dollars). tacted by many qualified beneficiarieswith the underlying responsibility under
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the regulations can insist on appropriate Consideration is being given tolated. Suggestions are also solicited for
security and, of course, could pursue corwhether, under appropriate circum-other rules that would protect qualified
tractual remedies against the defaultingtances, such an asset sale would be cdieneficiaries while providing relief to em-
party. sidered not to result in a loss of coveraggloyers in these situations.

The new proposed regulations providefor those employees who continue in em- Although the new proposed regulations
for both sales of stock and sales of sulployment with the buyer after the sale. Aaddress how COBRA obligations are af-
stantial assets, such as a division or plagbuntervailing concern, however, relategected by a sale of stock (and a sale of
or SUbStantia”y all the assets of a trade @ those quahﬂed beneficiaries who mighSubstantia| assets), the new proposed reg-
business, that the seller retains the obligaave a reason to elect COBRA continuaglations do not address how the obligation
tion to make COBRA continuation cover-tion coverage from the seller. An examto make COBRA continuation coverage
age available to existing qualified benefiple of such a qualified beneficiary wouldavailable is affected by the transfer of an
ciaries. In addition, in situations in Wthhbe an emp|oyee who continues in emp]omwnership interest in a noncorporate en-
the seller ceases to provide any grouient with the buyer, whose family istity that causes the noncorporate entity to
health plan to any employee in CO”neCtioﬁkely to have medical expenses that excease to be a member of a group of trades
with the sale — whether such a cessation ¢ged the cost of COBRA coverage, angr businesses under common control
in connection with the sale is determineqyno has significant questions about thgyhether or not it becomes a member of a
gtrz]ar:::st:)?st‘al;c?\fc?see ?(::diﬂgsci'srﬂgrégwency of the buyer or other concemgifferent group of trades or business

. - . out how long the buyer might continugnder common control). Comments are
span|bIe for providing COBRA continu- ¢ provide the same health coverage.  invited on this issue
ation coverage, the new proposed nger gne possible approach, a loss of '
regulations provide that the buyer is rez,arage would be considered not to havemployer Withdrawals From
sponsible for providing COBRA continu- y.irred so long as the purchasing enMultiemployer Plans

?u_o n coveTr:;:ge to eXIjtmglqube_lll_ltfle? bfr?ebloyer in an asset sale continued to main- __ g - <0 ad
iciaries. This secondary liability for e[ﬂin the same group health plan coverage TN NeW proposed regulations also ad-

gglfsr ifpslIebss'lgnal“als'[gggei:k?: a';](.jc'r?ta at the seller maintained before the sa r(t—:: s COBF\;A otfllgatlon? N c]?nnetc t:)O n
buyer conznues tLe businesls (\)Nelratiorr\ﬁsithoUt charging the employees an;}'f" "t an 0)|/e_r5 CTssa o COr:l ; Il;;
y P reater percentage of the total cost of coyions to a multiemployer group healt

associated with the assets without mte'grage than the seller had charged befopéan' The new proposed regulations pro-

T DS 0 s 4 Sle. For s purpose, the coveradfld (at the muliemployr lan gener
p p Would be considered unchanged if ther@”y continues to have the obligation to

for which the new pr r la- o . i i
sues 10 C e new proposed regu a\l/vas no obligation to provide a summarymake COBRA continuation coverage

tions do not provide any special rules. ) e e i ifi iciari i-
p y sp of material modifications within 60 daysavanable to qualified beneficiaries associ

(Thus, the general rules in the new PO fter the change due to a material redu@€d with that employer. (There generally

osed regulations for business reor anizg- . . . iqati
P g gaNZe o n in covered services or benefits undefould not be any obligation to make

tions would apply to this type of transac- . i i i
tion.) This t)?r?eyof assetygale is one iAh€ rules that apply under Title | OfCOBRA continuation coverage a\_/alla_ble
which. after burchasing a business as RISA- If these conditions were satisfied® continuing employees in this situation

going concern, the buyer continues to onfor the maximum coverage period thapecauge a cessation of contributions is not

: ould otherwise apply to the seller’s ter2 qualifying event.) However, once the
ploy the employees of that business anffo4!d PPly 'S | ” health
continues to provide those employees exnination of employment of the continuing®MPIOYer provides group health coverage
actly the same health coverage that thé&§mployees (generally 18 months from .thEO a significant number of employees who
had before the sale (either by providin?};e of the sale), then those term|r_1at|oﬁ/§efe formerly covered under the multi-
coverage through the same insurance coff émployment would never be considere@Mployer plan, or starts contributing to
tract or by establishing a plan that mirrorgualifying events. If the conditions wereanother multlemp!oyer plan on their be-
the one that provided benefits before thot satisfied for the full maximum cover-half, the employer’s plan (or the new mul-
sale). The application of the rules in thé@de period, then on the date when thetyemployer plan) would have the oblllga-
new proposed regulations to this type ofeased to be satisfied the seller would Béon to make COBRA continuation
asset sale would require the seller to mal@bligated to make COBRA continuationcoverage available to the existing quali-
COBRA continuation coverage availablecoverage available for the balance of théed beneficiaries. This rule is contrary to
to the employees continuing in employ/maximum coverage period. the holding inin re Appletree Markets,
ment with the buyer (and to other family Comments are invited on the utility oflnc., 19 F.3d 969 (5th Cir. 1994), which
members who are qualified beneficiariesguch a rule, either in situations in whictheld that the multiemployer plan contin-
Ordinarily, the continuing employees (orthe seller retains an ownership interest ined to have the COBRA obligations with
their family members) would be very un-the buyer after the sale (for example, gespect to existing qualified beneficiaries
likely to elect COBRA continuation cover-sale of assets from a 100-percent owneafter the withdrawing employer estab-
age from the seller when they can receiveubsidiary to a 75-percent owned sublished a plan for the same class of em-
the same coverage (usually at much lowssidiary) or, more generally, in situations irployees previously covered under the
cost) as active employees of theyer. which the seller and the buyer are unranultiemployer plan.
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Interaction of FMLA and COBRA leave, the employer has eliminated groufFOR FURTHER INFORMATION CON-
The new proposed regulations set forthealth plan coverage for the class of emFACT” section of this preamble.

rules regarding the interaction of thdloyees to whl_ch the employee would The rules of 26 CFR 601.601(a)(3)

COBRA continuation coverage require-have belonged if she or he had not takeapply to the hearing. Persons who wish to

ments with the provisions of the Family"MLA leave. glrjisr:\airt]tv?:ﬁec:ll]g]r:rgtjn?;tgi;iiriggtﬂ]nu:t
and Medical Leave Act of 1993 (FMLA). Special Analyses £ the tonics (o be di d and the t
The rules under the new proposed regula- Of the topics 1o be discussed and the time

tions are substantially the same as thoselt has been determined that this notic® P€ devoted to each topic (signed origi-
set forth in Notice 94-103. The last twaf proposed rulemaking is not a s;ignifi-nal and elght (8) COp'_es) by May 14,
questions-and-answers in that notice hawant regulatory action as defined in Exect999: A period of 10 minutes will be al-
not been included in the new proposedtive Order 12866. Therefore, a regulaltted to each person for making com-
regulations because they relate to gener@ry assessment is not required. It als§'€NtS: An agenda showing the schedul-
subject matter that is addressed elsewhefigs been determined that section 553(H)9 Of the speakers will be prepared after
in the regulations. of the Administrative Procedure Act (5the deadline for receiving outlines has
Under the new proposed regulationsy.s.c. chapter 5) does not apply to thed@@SSed. Copies of the agenda will be
the taking of FMLA leave by a coveredregulations, and because the regulatiofyailable free of charge at the hearing.
employee is not itself a qualifying eventdo not impose a collection of informationy, . ¢: -
Instead, a qualifying event occurs Whefﬂequiremepnt on small entities, the Regulal:-)raﬂlng Information
an employee who is covered under gyry Flexibility Act (5 U.S.C. chapter 6) The principal author of these proposed
group health plan immediately prior togoes not apply. Therefore, a Regulatorgegulations is Russ Weinheimer, Office of
FMLA leave (or who becomes coveredjexibility Analysis under the Regulatorythe Associate Chief Counsel (Employee
under a group health plan during FMLAg|exibility Act (5 U.S.C. chapter 6) is notBenefits and Exempt Organizations).
leave) does not return to work with th&equired. Pursuant to section 7805(f) offowever, other personnel from the IRS
employer at the end of FMLA leave andpe |nternal Revenue Code, this notice aind Treasury Department participated in
would, but for COBRA continuation cov- yroposed rulemaking will be submitted taheir development.
erage, lose coverage under the groupe chief Counsel for Advocacy of the

health plan. (As under the general rulegmng)| Business Administration for com-
of COBRA, this would also constitute ament on its impact on small business.

qgualifying event with respect to the
spouse or any dependent child of the enéomments and Requests for a Public Accordingly, 26 CFR part 54 is pro-
ployee.) The qualifying event is deemedHearing posed to be amended as follows:

to occur on the last day of the employee’s ]

FMLA leave, and the maximum coverage B€fore these proposed regulations amgarT 54 PENSION EXCISE TAXES

period generally begins on that day. (Thédoptgd as fipal regulations_, considera- o
new proposed regulations provide a spdlon Will be given to any written com-  Paragraph 1. The authority citation for

cial rule for cases where coverage is ndfents that are submitted timely (a signepart 54 is amended in part by adding en-

lost until a later date and the plan provide@riginal and eight (8) copies) to the IRStries in numerical order to read as follows:

for the optional extension of the required=0mments are specifically requested on Authority: 26 U.S.C. 7805 * **

periods.) In the case of such a qua"fying’le clarity of the proposed regulations and Section 54.4980B-9 also issued under

event, the employer cannot condition th€0W they may be made easier to unde6 U.S.C. 4980B.

employee’s rights to COBRA continua-Stand. All comments will be available for =~ Section 54.4980B-10 also issued under

tion coverage on the emp|0yee’5 reimDUb”C inspection and Copying. 26 U.S.C. 4980B. * * *

bursement of any premiums paid by the Apublic hearing has been scheduled for Par. 2. Section 54.4980B-0 is

employer to maintain the employee’slune 8, 1999, beginning at 10 a.m. in roommended by:

group health plan coverage during the p&615 of the Internal Revenue Building, 1. Revising the introductory text.

riod of EMLA leave. 1111 Constitution Avenue, NW, Washing- 2. Adding entries for §§54.4980B—9
Any lapse of coverage under the grougon, DC. Due to building security proce-and 54.4980B-10 at the end of the list of

health plan during the period of FMLAdures, visitors must enter at the 10th Streséctions.

leave and any state or local law requiringntrance, located between Constitution 3. Revising the entries for Q-3 and Q-6

that group health plan coverage be praand Pennsylvania Avenues, NW. In addief 854.4980B-2 in the list of questions.

vided for a period longer than that retion, all visitors must present photo identi- 4. Revising the entry for Q-4 of

quired by the FMLA are disregarded infication to enter the building. Because 08§54.4980B—-7 in the list of questions.

determining whether the employee has @ccess restrictions, visitors will not be ad- 5. Adding an entry for the section

qualifying event on the last day of thatmitted beyond the immediate entrancéeading for §54.4980B-9 in the list of

leave. However, the employee’s loss ofirea more than 15 minutes before theuestions.

coverage at the end of FMLA leave willhearing starts. For information about hav- 6. Adding an entry for the section

not constitute a qualifying event if, prioring your name placed on the building acheading for §54.4980B-10 in the list of

to the employee’s return from FMLA cess list to attend the hearing, see thguestions.

* *x *x *x %

Proposed Amendments to the Regulations

1999-8 |.R.B. 67 February 22, 1999



The additions and revisions read as folQ-5: In the case of a stock sale, is the sa@-2: If aqualifying event described in

lows:
§54.4980B—-0 Table of contents.

This section contains first a list of the
section headings and then a list of the
guestions in each section in §854.4980B—
1 through 54.4980B-10.

LIST OF SECTIONS

* *x * * %

8§54.4980B-9 Business reorganizations
and employer withdrawals from
multiemployer plans.

854.4980B-10 Interaction of FMLA and
COBRA.

LIST OF QUESTIONS

* * *x *x %

§54.4980B-2 Plans that must comply.

* *x *x *x %

Q-3: What is a multiemployer plan?

* * *x % %

Q-6: For purposes of COBRA, how is the
number of group health plans that

an employer or employee organizaQ_9:

tion maintains determined?

* *x k* * %

854.4980B—-7 Duration of COBRA
continuation coverage.

* *x *x *x %

Q-4: When does the maximum coverage
period end?

* *x * * %

854.4980B—9 Business reorganizations
and employer withdrawals from
multiemployer plans.

Q-1: For purposes of this section, what

are a business reorganization, a
stock sale, and an asset sale?

In the case of a stock sale, what are

Q-2:

Q-6:

Q-7:

a qualifying event with respect to a
covered employee who is employed does it occur, and how is the maxi-
by the acquired organization before mum coverage period measured?
the sale and who continues to b&-3: If an employee fails to pay the em-
employed by the acquired organiza-  ployee portion of premiums for cov-
tion after the sale, or with respect to erage under a group health plan dur-
the spouse or dependent children of  jng FMLA leave or declines
such a covered employee? coverage under a group health plan
Inthe case of an asset sale, is the  qyring FMLA leave, does this affect
sale a qualifying event with respect  ho getermination of whether or

t‘i a covered err;ploylee t;/vrfwse im' when the employee has experienced
ployment immediately before the a qualifying event?

sale was associated with the purey 4. s he application of the rules in

chased assets, or with respect to th i i ) i
spouse or dependent children of Q&A 1 through Q&A-3 OT this sec
tion affected by a requirement of

such a covered employee who are . .
covered under a group health plan state or local law to provide a period
of the selling group immediately be- of_coverage longer than that re-
fore the sale? quired under FMLA?
In a business reorganization, are tHg->* May COBRA continuation cover-
buying group and the selling group age be condltlonec_i upon r(_elmburse-
permitted to allocate by contract the ~ mMent of the premiums paid by the
employer for coverage under a

responsibility to make COBRA con- _
tinuation coverage available to group health plan during FMLA
leave?

M&A qualified beneficiaries?

Q&A-1 of this section occurs, when

: Which group health plan has the Par. 3. Section 54.4980B-1, A-1 is

obligation to make COBRA contin- amended by:

uation coverage available to M&A 1. Removing the language “54.4980B—
qualified beneficiaries in a busines$8” and adding “54.4980B-10" in its place
reorganization? in the last sentence of paragraph (a).

Can the cessation of contributions 2. Removing the language “54.4980B—
by an employer to a multiemployer8” and adding “54.4980B-10" in its place
group health plan be a qualifyingin the third sentence and last sentence of
event? paragraph (b).

Q-10: If an employer stops contributing 3. Removing the last sentence of para-

to a multiemployer group healthgraph (c) and adding two sentences in its
plan, does the multiemployer planp|ace to read as follows:
have the obligation to make

COBRA continuation coverage 854.4980B-1 COBRA in general.
available to a qualified beneficiary
who was receiving coverage under
the multiemployer plan on the day A-1: ***

before the cessation of contribu- (c) * * * Section 54.4980B—9 contains
tions and who is, or whose qualify-gpecial rules for how COBRA applies in
ing event occurred in connectionconnection with business reorganizations
with, a covered employee whosey,q employer withdrawals from a multi-
last employment prior to the quali-g )5 over plan, and §54.4980B-10 ad-
fying event was with the employerdresses how COBRA applies for individu-

tha;ct_has sltoppedl co’)ntributing to th%\Is who take leave under the Family and
muitiemployer pian: Medical Leave Act of 1993. Unless the

* *x *x *x * %

the selling group, the acquired orgags 4 41950810 Interaction of FMLA and context indicates otherwise, any reference

nization, and the buying group?

Q-3:

COBRA.
In the case of an asset sale, what are

in 8854.4980B-1 through §54.4980B-10
to COBRA refers to section 4980B (as

the selling group and the buyingQ-1: In what circumstances does a qualismended) and to the parallel provisions of

group?
Q-4: Who is an M&A qualified benefi-
ciary?

February 22, 1999
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Par. 4. Section 54.4980B-2 is amendeftexible spending arrangements.) Folective bargaining agreements between
by: purposes of this Q&A-1, insurance in-one or more employee organizations and

1. Revising paragraph (a) in A-1. cludes not only group insurance policiesnore than one employer, and that satisfies

2. Removing the language “54.4980B-but also one or more individual insurancsuch other requirements as the Secretary
8” and adding “54.4980B-10" in its placepolicies in any arrangement that involvesf Labor may prescribe by regulation.
in the first sentence of paragraph (b) ithe provision of health care to two oMWhenever reference is made in

A-1. more employees. A plan maintained bg§54.4980B-1 through 54.4980B-10 to a
3. Revising A-2. an employer or employee organization iplan of or maintained by an employer or
4. Adding Q&A-3. any plan of, or contributed to (directly oremployee organization, the reference in-

5. Removing the language “54.4980B-ndirectly) by, an employer or employeecludes a multiemployer plan.
8” and adding “54.4980B-10" in its placeorganization. Thus, a group health plan is
in the last sentence of paragraph (a) imaintained by an employer or employee
A-4. organization even if the employer or em- 5. (3)* * * See Q&A-6 of this sec-

6. Adding a sentence immediately beployee organization does not contribute t9on for rules to determine the number of
fore the last sentence of the introductoryt if coverage under the plan would not b§lans that an employer or employee orga-
text of paragraph (a) in A-5. available at the same cost to an individug|ization maintains. * * *

7. Removing the language “54.4980B+ut for the individual’'s employment-re-
8" and adding “54.4980B-10" in its placelated connection to the employer or em-
in the last sentence of paragraph (c) iployee organization. These rules are fur-

* *x k* * %

* *x * * %

(d) In determining the number of the

A-5. ther explained in paragraphs (b) through )
8. Adding paragraphs (d), (e), and (f[d) of this Q&A-1. An exception for cmPloYees of an employer, each full-time
in A-5. qualified long-term care services is Se?mployee 'S counted as one employee and
9. Adding Q&A-6. forth in paragraph (€) of this Q&A-1, andeach part-time employee is counted as a

10. Revising A-8. for medical savings accounts in paragrap [action of an (_amployee, determined n
11. Revising paragraph (a) in A-10.  (f) of this Q&A-1. See Q&A-6 of this accordance with paragraph (e) of this
The additions and revisions read as fokection for rules to determine the numberS\ > .

lows: of group health plans that an employer or (e) An employer may determine the

emplovee oraanization maintains number of its employees on a daily basis
§54.4980B-2 Plans that must comply. ploy 9 ' or a pay period basis. The basis used by

* ok ok & % the employer must be used with respect to
~all employees of the employer and must
A-1: (a) For purposes of section A-2: (a) For purposes of sectionpe used for the entire year for which the

* *x * * %

4980B, a group health plan is a plarf980B, employer refersto— number of employees is being deter-
maintained by an employer or employee (1) A person for whom services aremined. If an employer determines the
organization to provide health care to inPerformed; number of its employees on a daily basis,

dividuals who have an employment-re- (2) Any other person that is a membejt must determine the actual number of
lated connection to the employer or emof @ group described in section 414(b)ull-time employees on each typical busi-
ployee organization or to their families.(c), (M), or (o) that includes a person deness day and the actual number of part-
Individuals who have an employment-rescribed in paragraph (a)(1) of this Q&A-time employees and the hours worked by
lated connection to the employer or em2; and each of those part-time employees on
ployee organization consist of employees, (3) Any successor of a person deeach typical business day. Each full-time
former employees, the employer, and ottgcribed in paragraph (a)(1) or (2) of thiemployee counts as one employee on
ers associated or formerly associated witR&A-2. each typical business day and each part-
the employer or employee organization in (b) An employer is a successor emtime employee counts as a fraction, with
a business relationship (including memployer if it results from a consolidation,the numerator of the fraction equal to the
bers of a union who are not currently emmerger, or similar restructuring of the emnumber of hours worked by that em-
ployees). Health care is provided under ployer or if it is a mere continuation of theployee and the denominator equal to the
plan whether provided directly or througremployer. See paragraph (c) in Q&A-8 ohumber of hours that must be worked on a
insurance, reimbursement, or otherwise§54.4980B-9 for rules describing the cirtypical business day in order to be consid-
and whether or not provided through agumstances in which a purchaser of sulered a full-time employee. If an employer
on-site facility (except as set forth in parastantial assets is a successor employer determines the number of its employees
graph (d) of this Q&A-1), or through athe employer selling the assets. on a pay period basis, it must determine
cafeteria plan (as defined in section 125) Q-3: What is a multiemployer plan?  the actual number of full-time employees
or other flexible benefit arrangement. A-3: For purposes of §854.4980B-lemployed during that pay period and the
(See paragraphs (b) through (e) in Q&A-8hrough 54.4980B-10, a multiemployemctual number of part-time employees
of this section for rules regarding the applan is a plan to which more than one enemployed and the hours worked by each
plication of the COBRA continuation ployer is required to contribute, that isof those part-time employees during the
coverage requirements to certain healtfmaintained pursuant to one or more cobay period. For each day of that pay pe-
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riod, each full-time employee counts asvhich those benefits are provided is dewhich each of the employers whose employees are
one employee and each part-time entermined by the instruments governinqovered under the plan normally employed fewer
ployee counts as a fraction, with the nuthe arrangement or arrangements. Hong: 20 employees during the preceding calendar
merator of the fraction equal to the numever, a multiemployer plan and a nonmul¥ '
ber of hours worked by that employeg¢iemployer plan are always separate ok ok k%
during that pay period and the denomingalans. All references elsewhere in o
tor equal to the number of hours that mug§54.4980B-1 through 54.4980B—10 to a A-8: (&) The provision of health care
be worked during that pay period in ordegroup health plan are references to genefits does not fail to be a group health
to be considered a full-time employeegroup health plan as determined undd¥an merely because those benefits are of-
The determination of the number of hour&A-1 of this section and this Q&A-6. fered under a cafeteria plan (as defined in
required to be considered a full-time em- (b) If it is not clear from the instru- S€Ction 125) or under any other arrange-
ployee is based upon the employer's emments governing an arrangement of’€nt under which an employee is offered a
ployment practices, except that in narrangements to provide health care bengloice between health care benefits and
event may the hours required to be corfits whether the benefits are provide@ther taxable or nontaxable benefits. How-
sidered a full-time employee exceed eighinder one plan or more than one plan, &ver. the COBRA continuation coverage
hours for any day or 40 hours for anyf there are no instruments governing theequirements apply only to the typ.e and
week. arrangement or arrangements, all sudgvel of coverage und_er the cafeteria plan
(f) In the case of a multiemployer planhealth care benefits, except benefits fof" Other flexible benefit arangement that a
the determination of whether the plan is gualified long-term care services (as dedu@lified beneficiary is actually receiving
small-employer plan on any particulaffined in section 7702B(c)), provided by &0 the day before the qualifying event. See
date depends on which employers areorporation, partnership, or other entity oParagraphs (b) through (e) of this Q&A-8
contributing to the plan on that date angtade or business, or by an employee orgf®" rules limiting the obligations of certain
on the workforce of those employers dumization, constitute one group health plar€@lth flexible spending arrangements.
ing the preceding calendar year. If a plan (c) Notwithstanding paragraph (a) of! "€ rules of this paragraph (a) are illus-
that is otherwise subject to COBRAthis Q&A-6, if a principal purpose of es-{rated by the following example:

ceases to be a small-employer plan beablishing separate plans is to evade any Example (i) Under the terms of a cafeteria plan,

cause of the addition during a calendaiequirement of law, then the separate plarsployees can choose among life insurance cover-
year of an employer that did not normallyyill be considered a single plan to the exage, membership in a health maintenance organiza-

employ fewer than 20 employees on gnt necessary to prevent the evasion. tion (HMO), coverage for medical expenses under

tvpical business dav durina the precedin I . an indemnity arrangement, and cash compensation.
P y 9 P 9 (d) The Slgnlflcance of treating anOf these available choices, the HMO and the indem-

calendar year, the pla}n ceases to be exrrangement as two or more separatfiy arrangement are the arrangements providing
cepted from COBRA immediately upongroup health plans is illustrated by the folhealth care. The instruments governing the HMO
the addition of the new employer. In contowing examples: and indemnity arrangements indicate that they are
trast, if the plan ceases to be a small-em- separate group health plans. These group health
ployer plan by reason of an increase dur- Exar:pl(lehl. (Ii) Emﬁlor)]/erx m;intains_ a sin%l_e Elans aredsubject to COhBR,I’\H Tlhe empl(c)iyer fdohes
. . roup health plan, which provides major medicahot provide any group health plan outside of the
ing a calendar ygar I_n the workforce of a'jmd prescription drug benefits. Employémain- cafeteria planB andC are unmarried employees.
employer contributing to the plan, thegins two group health plans; one provides majanas chosen the life insurance coverage, @ritas
plan ceases to be excepted from COBRAedical benefits and the other provides prescriptiochosen the indemnity arrangement.
on the January 1 immediately followingdrug benefits. (i) B does not have to be offered COBRA con-
the calendar year in which the employer’s (ii)_ X's plan could comply with the C_O_BRA con- _tinuation coverage upon terminating employment,
workforce increased tinuation coverage requirements by giving a qualinor is a subsequent open enrollment period for ac-
’ fied beneficiary experiencing a qualifying eventtive employees required to be made availablB.to
x * % % % with respect toX’s plan the choice of either electing However, ifC terminates employment and the termi-
both major medical and prescription drug benefits anation constitutes a qualifying evef,must be of-
Q-6: For purposes of COBRA. how isnot receiving any COBRA continuation coveragefered an opportunity to elect COBRA continuation
! underX’s plan. By contrast, for’s plans to comply coverage under the indemnity arrangementC If
the number of group health 'plal"ls that_a\With the COBRA continuation coverage require-makes such an election and an open enroliment pe-
employer or employee organization mainments, a qualified beneficiary experiencing a qualiFiod for active employees occurs whilgis still re-
tains determined? fying event with respect to each 8§ plans must be ceiving the COBRA continuation coveragemust
A-6: (a) The rules of this Q&A-6 given the choice of electing COBRA continuationbe offered the opportunity to switch from the indem-
apply, for purposes of COBRA, in deter-Loverage under either the major medical plan or thaty arrangement to the HMO (but not to the life in-
L grescription drug plan or both. surance coverage because that does not constitute
mining the number of group health plf_:m Example 2.If a joint board of trustees adminis- coverage provided under a group health plan).
that an employer or employee organizaers one multiemployer plan, that plan will fail to
tion maintains. Except as provided imualify for the small-employer plan exception ifany (b) If a health flexible spending
paragraph (c) of this Q&A-6, in the casedne of the employers whose employees are covergttrangement (health FSA), within the
of health care benefits provided under a\“‘ll':)‘i/‘*e:shzupr'ii; ?ﬁé“;f!ie‘ij?]‘;'oé’:lgnz‘;ro;e”;‘r"e:ommeaning of regulations project EE-130—
arrangement or arrangemepts o_f an enﬁ\-/er’ if the joint board of trustees maintains two (‘)"?6 (1989-1 C.B.. 944, 986) (sge
ployer or employee organization, theygre multiemployer plans, then the exception woul$601.601(d)(2) of this chapter), satisfies

number of group health plans pursuant tee available with respect to each of those plans e two conditions in paragraph (c) of this
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Q&A-8 for a plan year, the obligation ofgroup health plan that is a health FSA, and the plaks of that dateB had submitted $300 of reim-
the health FSA to make COBRA continu-~Yyear for each plan is the calendar year. Both the pldursable expenses under the health FSA. Thus, the
. . . broviding major medical benefits and the healttmaximum benefit thaB could become entitled to re-
ation .C.Overage avalla.‘ble toa qua.“ﬂ.eis/A are subject to COBRA. Under the health FSAgeive for the remainder of 2002 is $2100. The max-
beneficiary who experiences a qua“fymgju"inQ an open season before the beginning of eaium amount that the health FSA can require to be
event in that plan year is limited in accorcalendar year, employees can elect to reduce thejaid for COBRA continuation coverage for the re-
dance with paragraphs (d) and (e) of thisompensation during the upcoming year by up tenainder of 2002 is 102 percent times 1/12 of the ap-
Q&A-8, as illustrated by an example in$1200 per year and have that same amount COpficable premium for 2002 times the number of
paragraph (f) of this Q&A-8. tributed to a health flexible spending account. The,onths remaining in 2002 after the date of the quali-

.. . employer contributes an additional amount to the 8%ying event. InB's case, the maximum amount that
(¢) The conditions of this paragraph (C¥ount equal to the employee’s salary reduction elegre health FSA can require to be paid for COBRA

are satisfied .If — _ tion for the year. Thus, the maximum amount availzoninyation coverage for 2002 is 2.04 times $1200,
(1) Benefits provided under the healttable to an employee under the health FSAfor a yegt ¢5445  One-twelfth of $2448 is $204. Because
FSA are excepted benefits within theS two times the amount of the employee’s salary res,, o months remain in the plan year, the maximum

meaning of sections 9831 and 9832; angduction election for the year. This amount may bg .+ that the health FSA can require to be paid
2) Th . h h paid to the employee during the year as reimburs 5r B's coverage for the remainder of the year is
(2) e maximum amount that theyen for health expenses not covered by the em

health FSA can require to be paid for , ) ) -~ seven times $204, or $1428. Because $1428 is less
q P @loyer's major medical plan (such as dEdUCthleshan the maximum benefit thBtcould become enti-

inuati ts, iption drugs, | . Tﬁ : :
year of COBRA continuation coveragecopayments, prescription drugs, or eyeglasses) t6d to receive for the remainder of the year ($2100),

under Q&A-1 of §54.4980B-8 equals ofMplover determined, in accordance with secti;)g e health FSA s required to make COBRA continu-

P . . 980B(f)(4), that a reasonable estimate of the cost Of ; )
exceeds the maximum benefit avallabléroviding coverage for similarly situated non-alon coverage available @ for the remainder of

under the health FSA for the year. COBRA beneficiaries for 2002 under this healtr?902 (but not for any subsequent year).

(d) If the conditions in paragraph (c) ofrsa is equal to two times their salary reduction (V) Case 2:The facts are the same adase 1
this Q&A-8 are satisfied for a plan yearglection for 2002 and, thus, that two times the sala/§*¢€Pt thaB had submitted $1000 of reimbursable
then the health FSA is not obligated teduction election is the applicable premium fo€XPENSES as of the date of the qualifying event. In

. . . that case, the maximum benefit availabl&for the
make COBRA continuation coverage (i) Because the employer provides major medtemainder of the year would be $1400 instead of

available for any SUblse_quent plan year %@al benefits under another group health plan, an$2100. Because the maximum amount that the
any qualified beneficiary who experi-pecause the maximum benefit that any employeealth FSA can require to be paid Bis coverage is
ences a qualifying event during that plaman receive under the health FSA is not greater th&#-428, and because the $1400 maximum benefit for
year. two times the employee’s salary reduction electiothe remainder of the year does not exceed $1428, the
(e) If the conditions in paragraph (c) ofor the plan year, benefits under this health FSA agealth FSAIs not obligated to make COBRA contin-
this Q&A-8 are satisfied for a plan yearexcepted benefits within the meaning of sectiongation coverage available Bin 2002 (or any later

) ) 9831 and 9832. Thus, the first condition of parayear). (Of course, the administrator of the health
the health FSA is not obligated to makejapn () of this Q&A-8 is satisfied for the year.FSAis permitted to make COBRA continuation cov-
COBRA continuation coverage availablerhe maximum amount that a plan can require to berage available to every qualified beneficiary in the
for that plan year to any qualified benefipaid for coverage (outside of coverage required tgear that the qualified beneficiary’s qualifying event
ciary who experiences a qualifying evene made available due to a disability extensionjccurs in Igrderf'to a\(loigI h?ving tr? detle?fr_m(;ns the
during that plan year unless, as of the dat@der Q&A-1 of §54.4980B-8 is 102 percent of thénaximum benefit available for each qualified bene-
applicable premium. Thus, the maximum amounficiary for the remainder of the plan year.)

of the qua“fymg event, the quallfled ben_that the health FSA can require to be paid for cover-

eficjary can bec_ome entitled to receivVgge for the 2002 plan year is 2.04 times the em- FoRoE R

during the remainder of the plan year @loyee’s salary reduction election for the plan year. ) )
benefit that exceeds the maximunBecause the maximum benefit available under the A-10: (&) In general, the excise tax is
amount that the health FSAis permitted tealth FSAis 2.0 times the employee's salary reduémposed on the employer maintaining the
require to be pald for COBRA Continua_tlon election for the year, the maximum benefltp|an' except that in the case of a multiem-

. . available under the health FSA for the year is le [ ; ;

oyer plan (see Q&A-3 of this section for
tion coverage for th.e _remamder of thQhan the maximum amount that the health FSA cZé y . p ( Q .
plan year. In determining the amount Ofequire to be paid for coverage for the year. Thu& d?flnltlon Qf multiemployer plan) the
the benefit that a qualified beneficiary cafhe second condition in paragraph (c) of this Q&A-gEXCise tax is imposed on the plan.
become entitled to receive during the res also satisfied for the 2002 plan year. Because both

mainder of the plan year, the health FsAonditions in paragraph (c) of this Q&A-8 are satis-
. -fied for 2002, with respect to any qualifying event
may deduct from the maximum bentIIToccurring in 2002, the health FSAis not obligated to Par. 5. In §54.4980B-3, the |anguage

available to that qualified beneficiary forawe copRrA continuation coverage available fof 54.4980B—8” is removed and
the year (based on the election madgy year after 2002. “54.4980B-10" is added in its place in the
under the health FSA for that qualified (iii) Whether the health FSAis obligated to makeggst sentence of paragraph (a)(3) and the
beneficiary before the date of the qualifyCOBRA continuation coverage available in 2002 Yirst sentence of paragraph (g) in A-1; in

ing event) anv reimbursable claims sub? qualified beneficiary with respect to a qualifying . )
9 ) y event that occurs in 2002 depends upon the ma>1ihe first and second sentences of para

mitted to the health FSA fO!’ that plan Y€aL,um benefit that would be available to the qualifie@raph (a)(1), the first sentence of para-
before the date of the qualifying event. peneficiary under COBRA continuation coveragegraph (a)(2), and the first and last sen-

(f) The rules of paragraphs (b), (c), (d)tor that plan yearCase 1: EmployeeB has elected tences in paragraph (b) in A-2; and in A-3.
and (e) of this Q&A-8 are illustrated byto reduceB's salary by $1200 for 2002. Thus, the Par. 6. Section 54.4980B—4 is

the following example: maximum benefit thaB can become entitled to re- .
ceive under the health FSA during the entire year émended by.

Example: (i) An employer maintains a group $2400. B experiences a qualifying event that is the 1. Adding a sentence at the end of
health plan providing major medical benefits and #rmination ofB's employment on May 31, 2002. paragraph (a) in A-1.

* * *x *x %
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2. Removing the language “Q&A-1" after the termination of employment, the employee (4) The date, after the date of the elec-
and adding “Q&A-4" in its place in the does not lose coverage until December 1, 2001. Thiyn, upon which the qualified beneficiary

: _ election period can therefore begin as late as De-
fifth sentence of paragraph (c) of A-1. cember 1, 2001, and must not end before January rst becomes covered under any other

3. Revising the third sentence in parasg, group health plan, as described in Q&A-2
graph (e) of A-1. (iv) Case 3: If employer-paid coverage for 6 Of this section;
The addition and revision read as folmonths after the termination of employment is of- (5) The date, after the date of the elec-
lows: fered only to those qualified beneficiaries who Waivqion, upon which the qua||f|ed beneficiary
COBRA continuation coverage, the employee Ioseﬁrst becomes entitled to Medicare bene-
854.4980B-4 Qualifying events. coverage on June 1, 2001, so the election period j . . i . i
the same as in Case 1. The difference between c:f,ﬁé*_as described in Q&A-3 of this sec
* ok ok k% 2 and Case 3 is that in Case 2 the employee can fwon; and

ceive 6 months of employer-paid coverage and then (6) In the case of a qualified benefi-

A-1: (a) *** See Q&A-1 through elect to pay for up to an additional 12 months otiary entitled to a disability extension (see
Q&A-3 of §854.4980B-10 for special COBRA continuation coverage, while in Case 3 the&A-5 of this section), the later of—

rules in the case of leave taken under tHgPloyee must choose between 6 months of em- iy Either 29 months after the date of

: : ployer-paid coverage and paying for up to 18 month I .
Fam”y and Medical Leave Act of 1993of COBRA continuation coverage. In all three caseg, € quallfylng event, or the first day of the

(29 U.S.C. 2601-2619). COBRA continuation coverage need not be provide@onth that is more than 30 days after the
for more than 18 months after the termination of emdate of a final determination under Title Il
ployment (see Q&A-4 of §54.4980B-7), and in cergr XV of the Social Security Act (42
(e) * * * For example, an absence fronfain circumstances might be provided for a shortqry 5 ¢ 401-433 or 1381-1385) that the
work due to disability, a temporary Iayoff,IoerIOd (see Q&A-1 of 554.4980B-7). disabled qualified beneficiary whose dis-

* *x *x *x %

or any other reason (other than due to ok ok k% ability resulted in the qualified benefi-

leave that is FMLA leave; see ciary’s being entitled to the disability ex-

§54.4980B-10) is a reduction of hours of Par. 9. Section 54.4980B-7 is amende@nsion is no longer disabled, whichever

a covered employee’s employment iby: is earlier; or

there is not an immediate termination of 1. Revising paragraph (a) of A-1. (i) The end of the maximum coverage

employment. * * * 2. Adding Q&A-4. period that applies to the qualified benefi-
3. Revising the second sentence iviary without regard to the disability ex-

* *x k* K* %

paragraph (c) of A-5. tension.
Par. 7. In §54.4980B-5, the penulti- 4. Revising paragraph (b) of Q&A-6.

mate sentence in paragraph (a) of A-1 is 5. Removing the language “Q&A-1”

amended by removing the languaga@nd adding "Q&A-4" in its place in para-  5_4: \When does the maximum cover-

* *x *x *x %

“54.4980B-8" and adding “54.4980B-9graph (a) of A-7. N age period end?
10” in its place. The addition and revisions read as fol- "5 _4- (a) Except as otherwise provided
Par. 8. In §54.4980B-6, ttExamplein  lows: in this Q&A-4, the maximum coverage

paragraph (c) of A-1 is revised to read 3854 4980B—7 Duration of COBRA period ends 36 months after the qualify-
follows: X ing event. The maximum coverage period

continuation coverage. . o X )
g for a qualified beneficiary who is a child

§54.4980B—6 Electing COBRA

. : * ok ok kK born to or placed for adoption with a cov-
continuation coverage. . :
) ) ered employee during a period of
* ok k% x A-1: (a) Except for an interruption of COBRA continuation coverage is the
AL * * ok COVerage |n- connection with a waliver, aﬁ]aximum coverage period for the qua"_
' described in Q&A-4 of §54.4980B-6,fying event giving rise to the period of

Example. (i) An unmarried employee without COBRA continuation coverage that hag OBRA continuation coverage during
children who is receiving employer-paid coveragebeen elected for a qua“ﬂed beneﬁCiaryNhich the child was born or p|aced for
under a group health plan voluntarily termin.ates emcnust extend for at least the period begirhdoption. Paragraph (b) of this Q&A-4
ployment on June 1, 2001. The employee is not digjing on the date of the qualifying eventjescribes the starting point from which

abled at the time of the termination of employment d di t bef th liest of th . .
nor at any time thereafter, and the plan does not prgt /0 €NAING Not belore the earliest o thethe end of the maximum coverage period

vide for the extension of the required periods (as iollowing dates — is measured. The date that the maximum
permitted under paragraph (b) of Q&A-4 of (1) The last day of the maximum covcoverage period ends is described in para-
§5‘E’,‘_‘)‘952§)B‘7)1' e o o that th erage period (see Q&A-4 of this section);graph (c) of this Q&A-4 in a case where
] ase € plan proviaes thal e em- : H . e . . . .
ployer-paid coverage eFrjlds ir$1mediately upon the ter- (2) .The first day for which tlmely pay-the quallfylng event I_S a termination of
mination of employment, the election period musinent is not made to the plan with respe@mployment or reduction of hours of em-
begin not later than June 1, 2001, and must not e#@ the qualified beneficiary (see Q&A-5ployment, in paragraph (d) of this Q&A-4
earlier than July 31, 2001. If notice of the right tin §54.4980B-8); in a case where a covered employee be-
teo'et‘r’]tei?nBiA :g’:::h‘iﬂfr’]’; i%vzrggf itsh goetlsé?i‘c’)ir‘]jed (3) The date upon which the employetomes entitled to Medicare benefits under
riod must‘?]oz'end carlier thanAuguét 14, 2001, p%_r employee organization ceases to prdrtle XVIII of the Social Security Act (_42
(i) Case 2: If the plan provides that the em- Vide any group health plan (including suct.S.C. 1395-1395ggg) before experienc-

ployer-paid coverage does not end until 6 month€€SSor plans) to any employee; ing a qualifying event that is a termination
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of employment or reduction of hours ofciary is later determined to no longer beoverage is measured from the date on
employment, and in paragraph (e) of thigisabled, then a plan may terminate thehich the coverage would be lost). * * *
Q&A-4 in the case of a qualifying eventCOBRA continuation coverage of an af-

that is the bankruptcy of the employerfected qualified beneficiary before the

See Q&A-8 of §54.4980B-2 for limita- end of the disability extension; see para- A-G: ***
tions that apply to certain health flexiblegraph (a)(6) in Q&A-1 of this section. (b) The requirements of this paragraph
spending arrangements. See also Q&A-6 (d)(1) If a covered employee becomegyy are satisfied if a qualifying event that
of this section in the case of multipleentitled to Medicare benefits under TitlegiveS fise to an 18-month maximum cov-
qualifying events. Nothing in XVIII of the Social Security Act (42
8854.4980B-1 through 54.4980B-10 prot).S.C. 1395-1395ggg) before experien
hibits a group health plan from providinging a qualifying event that is a terminagyiension) is followed, within that 18-
coverage that continues beyond the end @bn of employment or reduction of hours,onth period (or within that 29-month
the maximum coverage period. of employment, the maximum coveraggyeriod, in the case of a disability exten-

(b)(1) The end of the maximum coverperiod for qualified beneficiaries othersion), by a second qualifying event (for
age period is measured from the date @han the covered employee ends on t

the qualifying event even if the qualifying|ater of — ?é?:gi geqrena;ztﬂrriad;rr%cri) éﬁte?;ézs
event does not result in a loss of coverage () 36 months after the date the Covereﬂeriod (Thus, a termination of employ-
under the plan until a later date. If, hOWemponee became entitled to Medicarg, ot f&)llowing,a qualifying event that is a
ever, coverage under the plan is lost atigenefits; or reduction of hours of employment cannot
later date and the plan provides for the ex- (i) 18 months (or 29 months, if thereps 4 second qualifying event that expands
tension of the required periods, then the g disability extension) after the date ofhe maximum coverage period: the bank-
maximum coverage period is measurethe covered employee’s termination ofuptcy of an employer also cannot be a
from the date when coverage is 10St. Amployment or reduction of hours of emgecong qualifying event that expands the
plgn provu_jes f_or_ the e_xtensmn of the reployment. maximum coverage period.) In such a
quired periods if it provides both — (2) See paragraph (b) of Q&A-3 of thisage the original 18-month beriod (or 29-
() That the 30-day notice period (dursection regarding when a covered Mmonth period, in the case of a disability
ing which the employer is required {0 N0y|yee hecomes entitied to Medicare bensyiension) is « ded hs. b
tify the plan administrator of the occur- xtension) is expanded to 36 months, but

efits. indivi
. . only for those individuals who were qual-
rence of certain qualifying events such as () | the case of a qualifying evenmeé’ beneficiaries under the group r?ealth

:meqﬁgtgr?fc}? 2;10\(0(3 r;de?]tm c;;)rlor);((aje ;rot:;mat is the bankruptcy of the employer, thejan in connection with the first qualify-
mne’ Py L 19 maximum coverage period for a qualifie ng event and who are still qualified bene-

of hours of employment of the covereq,q,aiciary who is the retired covered emy i, : :
employee) begins on the date of the lo y Mriciaries at the time of the second qualify-

oyee ends on the date of the retired coysq event. No qualifving event (other

OL;ﬁf\;?;ageeV;a:]ttht;rnt:an on the date of g eq employee’s death. The maximu_r{hgn a qualifyingq ever?; tr?at is the( bank-

qua g ' . coverage period for a qualified benefiy nicy of the emplo er) can give rise to a
(i) That the end of the maximum cov- ptcy ploy g

S ciary who is the spouse, surviving spous ; ;
erage period is measured from the date \z_ y p 9 SPOUSEnaximum coverage period that ends more

date of the qualifying event. i _qualifying event (or more than 36 months
(2) In the case of a plan that provides. (1) The date of the qualified benefi-afier the date of the loss of coverage, in

Ciary's death; or the case of a plan that provides for the ex-

for the extension of the required periods, . _ j |
whenever the rules of §§54.4980B-1, (%) The date thatis 36 months after thgynsjon of the required periods; see para-
death of the retired covered employee.

* *x * * %

erage period (or a 29-month maximum
Goverage period in the case of a disability

mployee ends on the earlier of —

through 54.4980B-10 refer to the mea- graph (b) in Q&A-4 of this section). For
surement of a period from the date of the * ok K Kk % example, if an employee covered by a
qualifying event, those rules apply in such group health plan that is subject to
a case by measuring the period instead A-5: * * * COBRA terminates employment (for rea-
from the date of the loss of coverage. (c) *** For this purpose, the period ofsons other than gross misconduct) on De-

(c) In the case of a qualifying eventhe first 60 days of COBRA continuationcember 31, 2000, the termination is a
that is a termination of employment or recoverage is measured from the date of tiigualifying event giving rise to a maxi-
duction of hours of employment, the maxqualifying event described in paragrapmum coverage period that extends for 18
imum coverage period ends 18 month) of this Q&A-5 (except that if a loss of months to June 30, 2002. If the employee
after the qualifying event if there is nocoverage would occur at a later date in théties after the employee and the em-
disability extension, and 29 months afteabsence of an election for COBRA conployee’s spouse and dependent children
the qualifying event if there is a disabilitytinuation coverage and if the plan prohave elected COBRA continuation cover-
extension. See Q&A-5 of this section fowvides for the extension of the required peage and on or before June 30, 2002, the
rules to determine if there is a disabilityriods (as described in paragraph (b) odpouse and dependent children (except
extension. If there is a disability extenQ&A-4 of this section) then the period ofanyone among them whose COBRA con-
sion and the disabled qualified benefithe first 60 days of COBRA continuationtinuation coverage had already ended for
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some other reason) will be able to receivieades or businesses under common con-Q-5: In the case of a stock sale, is the
COBRA continuation coverage throughtrol, of which a corporation ceases to be sale a qualifying event with respect to a
December 31, 2003. See Q&A-8(b) ofnember as a result of the stock sale;  covered employee who is employed by
§54.4980B-2 for a special rule that ap- (b) Theacquired organizations the the acquired organization before the sale
plies to certain health flexible spendingcorporation that ceases to be a member ahd who continues to be employed by the
arrangements. the selling group as a result of the stockcquired organization after the sale, or
sale; and with respect to the spouse or dependent
(c) Thebuying groupis the controlled children of such a covered employee?
Par. 10. Sections 54.4980B—9 angroup of corporations, or the group of A-5: No. A covered employee who
54.4980B—10 are added to read as foftades or businesses under common cocentinues to be employed by the acquired
lows: trol, of which the acquired organizationorganization after the sale does not expe-
becomes a member as a result of the stodknce a termination of employment as a
§54.4980B-9 Business reorganizations sale. If the acquired organization does noesult of the sale. Accordingly, the sale is
and employer withdrawals from become a member of such a group, theot a qualifying event with respect to the
multiemployer plans. buying group is the acquired organizationcovered employee, or with respect to the
The following questions-and-answers Q-3: In tho case of an asset sale, \(vhat)yered employee’s spouse or dependent
address who has the obligation to makare the selling group and the buy|ng:h|ld'ren, rogardless of whether they are
COBRA continuation coverage availabl egroup? provided with group health coverage after
to affected qualified beneficiaries in the A-3: In the case of an asset sale — the sale, and neither the covered em-
context of business reorganizations and (@) Theselling groupis the controlled ployee, nor the covereo employee’s
employer withdrawals from multiem- 970UP of corporatlons or the group ofspoooe or dep_e_nd_ent children, become
ployer plans: trados or businesses undor common conteplialified beneficiaries as a result of the
Q-1: For purposes of this section, Wharthat moludes the_corporatlon or other tradsale. _
are a business reorganization, a stock Safglbusmess that is selling the assets; and Q-6: In the case of an asset sale, is the
and an asset sale? (b) Thebuying groupis the controlled sale a qualifying event with respect to a
A-1: For purposes of this section: group of corporations or the group of_covere_d employee whose employmen_t
(a) Abusiness reorganizatide a stock trades or businesses under common comnmedllately before the sale was associ-
sale or an asset sale. trol that includes the corporation or otheated with the purchased assets, or with re-
(b) Astock salds a transfer of stock in trade or business that is buying the assetsect to the spouse or dependent children
a corporation that causes the corporation Q-4: Who is an M&A qualified benefi- of such a covered employee who are cov-
to become a different employer or a mengiary? ored unde'r a group health plan of the sell-
ber of a different employer. (See Q&A-2 A-4: (a) Asoet _soles: _In the case of aimg group immediately before the sale?
of §54.4980B—2, which definesmployer asset sale, an individual is an M&A quali- A-6: (a) Yes, unless —
to include all members of a controlledied beneficiary if the individual is a qual- (1) The buying group is a successor
group of corporations.) Thus, for examified beneficiary whose qualifying eventemployer under paragraph (c) of Q&A-8
ple, a sale or distribution of stock in a coroccurred prior to or in connection with theof this section or Q&A-2 of §54.4980B—
poration that causes the corporation tda/€ and who is, or whose qualifying?, and the covered employee is employed
cease to be a member of one controllg@Vent occurred in connection with, a covby the buying group immediately after the
group of corporations, whether or not i€red employee whose last employmersale; or
becomes a member of another controllerior to the qualifying event was associ- (2) The covered employee (or the
group of corporations, is a stock sale. ~ ated with the assets being sold. spouse or any dependent child of the cov-
(c) Anasset salés a sale of substantial (b) Stock sales: In the case of a stookred employee) does not lose coverage
assets, such as a plant or division c¥dle, an individual is an M&A qualified (within the meaning of paragraph (c) in
substantially all the assets of a trade dteneficiary if the individual is a qualified Q&A-1 of §54.4980B-4) under a group
business. beneficiary whose qualifying event oc-health plan of the selling group after the
(d) The rules of §1.414(b)-1 of thiscurred prior to or in connection with thesale.
chapter apply in determining what constisale and who is, or whose qualifying (b) Unless the conditions in paragraph
tutes a controlled group of corporationsgvent occurred in connection with, a covfa)(1) or (2) of this Q&A-6 are satisfied,
and the rules of §81.414(c)-1 througlered employee whose last employmerguch a covered employee experiences a
1.414(c)-5 of this chapter apply in deterprior to the qualifying event was with thetermination of employment with the sell-
mining what constitutes a group of tradegcquired organization. ing group as a result of the asset sale, re-
or businesses under common control. (c) In the case of a qualified benefi-gardless of whether the covered employee
Q-2: In the case of a stock sale, whatiary who has experienced more than oris employed by the buying group or
are the selling group, the acquired organijualifying event with respect to her or hisvhether the covered employee’s employ-

* * *x *x %

zation, and the buying group? current right to COBRA continuation cov-ment is associated with the purchased as-
A-2: In the case of a stock sale — erage, the qualifying event referred to irsets after the sale. Accordingly, the cov-
(@) Theselling groupis the controlled paragraphs (a) and (b) of this Q&A-4 isered employee, and the spouse and
group of corporations, or the group othe first qualifying event. dependent children of the covered em-
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ployee who lose coverage under a plan ¢diter of the following two dates and con-qualified beneficiaries of the selling
the selling group in connection with thetinuing as long as the buying group congroup who are not M&A qualified benefi-
sale, are M&A qualified beneficiaries intinues to maintain a group health plan (butiaries with respect to that sale.
connection with the sale. subject to the rules in 854.4980B-7, relat- (d) The rules of Q&A-1 through Q&A-
Q-7: In a business reorganization, arag to the duration of COBRA continua-7 of this section and this Q&A-8 are illus-
the buying group and the selling grougion coverage) — trated by the following examples; in each
permitted to allocate by contract the re- (i) The date the selling group ceases texample, each group health plan is sub-
sponsibility to make COBRA continua-provide any group health plan to any emiect to COBRA:
tion coverage available to M&A qualified ployee; or
beneficiaries? (i) The date of the stock sale. Stock Sale Examples
A-7: Yes. Nothing in this section pro- (2) The determination of whether the gyxample 1.() Selling GroupSconsists of three
hibits a selling group and a buying grougelling group’s cessation of providing anytorporationsA, B,andC. Buying GroupP consists
from allocating to one or the other of thegroup health plan to any employee is inf two corporationsp andE. Penters into a con-
parties in a purchase agreement the reennection with the stock sale is based dffict to purchase all the stock Gffrom S effective
T . . July 1, 2002. Before the sale®f Smaintains a sin-
sponsibility to provide the coverage reall of the relevant facts and circum-
) gle group health plan for the employee®\oB,and
quired under §§54.4980B-1 througtstances. A group health plan of the buyc (and their families). P maintains a single group
54.4980B-10. However, if and to the exing group does not, as a result of the stockalth plan for the employeesfandE (and their
tent that the party assigned this responssale, have an obligation to make COBRAamilies). Effective July 1, 2002, the employees of
bility under the terms of the contract failscontinuation coverage available to thosg (@nd their families) become covered unées
to perform, the party who has the obligagualified beneficiaries of the selling?"".‘”'. On June 30, 2002, there are 48 qualified bene-
. . . » ficiaries receiving COBRA continuation coverage
tion under Q&A-8 of this section to makegroup who are not M&A qualified benefi- gerss pian, 15 of whom are M&A qualiied ben-
COBRA continuation coverage availableciaries with respect to that sale. eficiaries with respect to the sale@f (The other 33
to M&A qualified beneficiaries continues (c)(1) In the case of an asset sale, if thaialified beneficiaries had qualifying events in con-
to have that obligation. selling group ceases to provide any grouffction with a covered employee whose last em-
Q-8: Which group health plan has théealth plan to any employee in connectiofe’li't%f:‘:grt;;’fore the qualifying event was with
obligation to make COBRA continuationwith the sale and if the buying group con-" iy ynder these factsSs plan continues to have
coverage available to M&A qualified ben-tinues the business operations associatg@d obligation to make COBRA continuation cover-
eficiaries in a business reorganization? with the assets purchased from the sellingge available to the 15 M&A qualified beneficiaries
A-8: (a) Inthe case of a business reogroup without interruption or substantialunderSs plan after the sale & to P. The employ-
ganization (whether a stock sale or anhange, then the buying group is a succe&sS "ho continue in employment withdo not ex-

. . . perience a qualifying event by virtue B acquisi-
asset sale), so long as the selling growgor employer to the selling group in Congion of ¢, if they experience a qualifying event after
maintains a group health plan after theection with that asset sale. If the buyinghe sale, then the group health planfohas the
sale, a group health plan maintained bgroup is a successor employer, a grougligation to make COBRA continuation coverage
the selling group has the obligation tdiealth plan maintained by the buyingvailable to them. ,
make COBRA continuation coveragegroup has the obligation to make COBRA Example 2.() Selling GroupSconsists of three

. e . . . . corporations A, B,andC. Each ofA, B,andC
available to M&A qualified beneficiaries continuation coverage available to M&A .inains a group health plan for its employees
with respect to that sale. This Q&A-8qualified beneficiaries with respect to thatand their families). Buying Group consists of
prescribes rules for cases in which thasset sale. Agroup health plan of the buywo corporationsp andE. Penters into a contract
selling group ceases to provide any grouimg group has this obligation beginning orio purchase all of the stock &f from S effective
health plan to any employee in connectiothe later of the following two dates and“! 1, 2002. As of June 30, 2002, there are 14 qual-

. . L . ified beneficiaries receiving COBRA continuation
with the_ sale. Paragraph (b) of this Q&Acont_mumg as ang as the buying 9rOUR,erage undeE's plan. C continues to employ al
8 contains these I’U|eS fOI’ StOCk Sa|eS, amnt'nues to maintain a group health plan its emp|oyees and continues to maintain its group
paragraph (c) of this Q&A-8 contains(but subject to the rules in §54.4980B-7health plan after being acquired Byon July 1,
these rules for asset sales. Neither a storating to the duration of COBRA contin-2002. _ _ _
sale nor an asset sale has any effect on tixation coverage) — (i) Under these facts; is an acquired organiza-
. . . . . tion and the 14 qualified beneficiaries und&s
COBRA co_ntmuanon coverage require- (|)_ The date the selling group ceases taan are M&A qualified beneficiaries. A group
ments applicable to any group health plaprovide any group health plan to any emheaith plan ofs (that is, either the plan maintained
for any period before the sale. ployee; or by A or the plan maintained 1) has the obligation
(b)(1) In the case of a stock sale, if the (ii) The date of the asset sale. to make COBRA continuation coverage available to
selling group ceases to provide any group (2) The determination of whether theh® 14 M&A qualified beneficiariesS andP could
. . . , . - negotiate to hav&’s plan continue to make
hgalth plan to any employee in connect|'oeelllng group’s cessation of providing ANY-0BRA continuation coverage available to the 14
with the sale, a group health plan maingroup health plan to any employee is ifyga qualified beneficiaries. In such a case, neither
tained by the buying group has the obligaconnection with the asset sale is based @@ plan norB's plan would make COBRA continua-
tion to make COBRA continuation cover-all of the relevant facts and circum-ion coverage available to the 14 M&A qualified
age available to M&A qualified stances. A group health plan of the buyReneficiaries unlesS's plan failed to fulfill its con-
beneficiaries with respect to that stockng group does not, as a result of the asggjetual responsibility to make COBRA continuation
I D coverage available to the M&A qualified beneficia-
sale. A group health plan of the buyingale, have an obligation to make COBRAyes. c's employees (and their spouses and depen-

group has this obligation beginning on theontinuation coverage available to thoseent children) do not experience a qualifying event
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in connection withP's acquisition ofC, and conse- plan of Swhose qualifying events occurred in con- (i) Under these facts, a group health plarSof
quently no plan maintained by eitieior Shas any nection with a covered employee whose last enfias the obligation to make COBRA continuation
obligation to make COBRA continuation coverageployment prior to the qualifying event was associcoverage available to M&A qualified beneficiaries
available toC's employees (or their spouses or deated with the assets soldRo with respect to the sale Ri. (If an M&A qualified
pendent children) in connection with the transfer of (ii) These two qualified beneficiaries are M&A beneficiary first became covered und&t's plan
stock inC from Sto P. qualified beneficiaries with respect to the asset sale &dter electing COBRA continuation coverage under
Example 3.(i) The facts are the same asHr- P. Under these facts, a group health plaB@tains Ss plan, thenSs plan could terminate the COBRA
ample 2 except thaC ceases to employ two em- the obligation to make COBRA continuation cover-continuation coverage once the M&A qualified ben-
ployees on June 30, 2002, and those two employeage available to these two M&A qualified beneficia-eficiary became covered undef’s plan, provided
never become covered und®s plan. ries. In addition, the one employReloes not hire as that the remaining conditions of Q&A-2 of
(ii) Under these facts, the two employees experiwell as all of the employedzhires (and the spouses 854.4980B—7 were satisfied.)
ence a qualifying event on June 30, 2002 becaused dependent children of these employees) who (iii) Several months after the saleRd, Ssells
their termination of employment causes a loss ofvere covered under a group health plarSah the the assets of its remaining division to Buying Group
group health coverage. A group health plarSof day before the sale are M&A qualified beneficiariedP2,andS ceases to provide any group health plan to
(that is, either the plan maintained Ayor the plan with respect to the sale. Agroup health plaBalso any employee on the date of that sale. Thus, under
maintained byB) has the obligation to make has the obligation to make COBRA continuation covQ&A-1 of §54.4980B-7Sceases to have an obliga-
COBRA continuation coverage available to the twaerage available to these M&A qualified beneficiariestion to make COBRA continuation coverage avail-
employees (and to any spouse or dependent child of Example 6. (i) Selling GroupS provides group able to any qualified beneficiary on the date of the
the two employees who loses coverage ur@sr health plan coverage to employees at each of its opale toP2. PlandP2 are unrelated organizations.
plan in connection with the termination of employ-erating divisions.S sells substantially all of the as-  (iv) Even if it was foreseeable th&would sell
ment of the two employees) because they are M&Aets of all of its divisions to Buying Grolfy andS its remaining division to an unrelated third party
qualified beneficiaries with respect to the sal€of ceases to provide any group health plan to any erafter the sale t®1, under these facts the cessation of
Example 4.(i) Selling GroupSconsists of three ployee on the date of the sale.hires all but one of Sto provide any group health plan to any employee
corporationsA, B,andC. Buying GroupP consists Ss employees on the date of the asset sal& by on the date of the sale®2is not in connection with
of two corporationsD andE. Penters into a con- gives those employees the same positions that théye asset sale tB1. Thus, even after the da
tract to purchase all of the stock©ffrom Seffec- had withS before the sale, and continues the busieeases to provide any group health plan to any em-
tive July 1, 2002. Before the sale@fSmaintains a ness operations of those divisions without substamployee, no group health plan BfL has any obliga-
single group health plan for the employee#\pB, tial change or interruptionP provides these em- tion to make COBRA continuation coverage avail-
and C (and their families). P maintains a single ployees with coverage under a group health plamble to M&A qualified beneficiaries with respect to
group health plan for the employeesbfandE  Immediately before the sale, there are 10 qualifiethe asset sale 81 by S If P2is a successor em-
(and their families). Effective July 1, 2002, the embeneficiaries receiving COBRA continuation cover-ployer under the rules of paragraph (c) of this Q&A-
ployees ofC (and their families) become coveredage under a group health planS#hose qualifying 8 and maintains one or more group health plans after
underP’s plan. On June 30, 2002, there are 25 quakvents occurred in connection with a covered enthe sale, then a group health plarP@would have
ified beneficiaries receiving COBRA continuation ployee whose last employment prior to the qualifyan obligation to make COBRA continuation cover-
coverage undeBs plan, 20 of whom are M&A qual- ing event was associated with the assets sdid to age available to M&A qualified beneficiaries with
ified beneficiaries with respect to the sal€Cof(The (i) These 10 qualified beneficiaries are M&A respect to the asset saleR@ by S (but in such a
other five qualified beneficiaries had qualifying qualified beneficiaries with respect to the asset satmse employees & before the sale who continued
events in connection with a covered employe#o P. Under these fact® is a successor employer working for P2 after the sale would not be M&A
whose last employment before the qualifying everdescribed in paragraph (c) of this Q&A-8. Thus, ajualified beneficiaries). However, even in such a
was with eitherA or B.) Sterminates its group group health plan of has the obligation to make case, no group health plan B2 would have an
health plan effective June 30, 2002 and begins to lig@OBRA continuation coverage available to these 16bligation to make COBRA continuation coverage
uidate the assets &f andB and to lay off the em- M&A qualified beneficiaries. available to M&A qualified beneficiaries with re-
ployees ofA andB. (iii) The one employee th& does not hire and spect to the asset saleR@ by S, Thus, under these
(i) Under these facts$ ceases to provide a the family members of that employee are also M&Aacts, aftelShas ceased to provide any group health
group health plan to any employee in connectiogualified beneficiaries with respect to the sale. Aplan to any employee, no plan has an obligation to
with the sale ofC to P. Thus, beginning July 1, group health plan oP also has the obligation to make COBRA continuation coverage available to
2002 P's plan has the obligation to make COBRAmake COBRA continuation coverage available tdM&A qualified beneficiaries with respect to the
continuation coverage available to the 20 M&Athese M&A qualified beneficiaries. asset sale tB1.
qualified beneficiaries, bu® is not obligated to (iv) The employees who continue in employment Example 8.(i) Selling GroupS provides group
make COBRA continuation coverage available tan connection with the asset sale (and their familjealth plan coverage to employees at each of its op-
the other 5 qualified beneficiaries with respecBto members) and who were covered under a growgrating divisions.S sells substantially all of the as-
plan as of June 30, 2002 or to any of the employeé®alth plan ofS on the day before the sale are nosets of all of its divisions to Buying Group P
of A or Bwhose employment is terminated 8yor M&A qualified beneficiaries becaude is a succes- hires most ofSs employees on the date of the pur-
to any of those employees’ spouses or dependesdr employer t& in connection with the asset sale.chase ofSs assets, retains those employees in the
children). Thus, no group health plan Bfhas any obligation to same positions that they had witbefore the pur-
Asset Sale Examples make COBRA continuation coverage available t@hase, and continues the business operations of
these continuing employees with respect to the qualihose divisions without substantial change or inter-
Example 5 (i) Selling GroupS provides group fying event that resulted from their losing coverageuption. P provides these employees with coverage
health plan coverage to employees at each of its opaderSs plan in connection with the asset sale. under a group health plarg continues to employ a
erating divisionsSsells the assets of one of its divi- Example 7. (i) Selling GroupS provides group few employees for the principal purpose of winding
sions to Buying Groug. Under the terms of the health plan coverage to employees at each of its twgp the affairs ofSin preparation for liquidation.S
group health plan covering the employees at the dpperating divisions.S sells the assets of one of itscontinues to provide coverage under a group health
vision being sold, their coverage will end on the datdivisions to Buying Grou?l. Under the terms of plan to these few remaining employees for several
of the sale.P hires all but one of those employeesthe group health plan covering the employees at theeeks after the date of the sale and then ceases to
gives them the same positions that they had @ith division being sold, their coverage will end on theprovide any group health plan to any employee.
before the sale, and provides them with coveragéate of the saleP1 hires all but one of those em- (i) Under these facts, the cessationSip pro-
under a group health plan. Immediately before thployees, gives them the same positions that they haitle any group health plan to any employee is in
sale, there are two qualified beneficiaries receivingith Sbefore the sale, and provides them with coveonnection with the asset saleRo Because of this,
COBRA continuation coverage under a group healtarage under a group health plan. and becausP continued the business operations as-
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sociated with those assets without substantial/hose last employment prior to the qualiployment (and the loss of coverage for their spouses
chgnge or interruptior® is a successor employer to f%ing event was with the employer. ar_1d dependent children) does not constitute a quali-
Swith respect to thg as;et sale. Thus, a group h_eal (b) The rules of Q&A-9 of this section fying event. _
plan ofP has the obligation to make COBRA contin- . . Example 3. (i) EmployerX employs a class of
uation coverage available to M&A qualified benefi-and this Q&A-10 are illustrated by theempioyees covered by a collective bargaining agree-
ciaries with respect to the sale beginning on the daf@llowing examples; in each examplement and participating in multiemployer group
thatSceases to provide any group health plan to argach group health plan is subject tbealth planM. As required by the collective bar-
employee. (A group health plan 8fretains this BRA: gaining agreemenX has been making contributions
obligation for the several weeks after the date of the to M. The employees covered by the collective bar-
sale untilS ceases to provide any group health plan Example 1. (i) EmployerZ employs a class of gaining agreement vote to decertify their current
to any employee.) employees covered by a collective bargaining agregmployee representative effective January 1, 2002
. .. ment and participating in multiemployer groupand vote to certify a new employee representative
Q-9: Can the cessation of contributiongeaith planM. As required by the collective bar- effective the same date. As a consequence, on Janu-
by an employer to a multiemployer grouaining agreemen, has been making contributions &ry 1, 2002 they cease to be covered undend
health plan be a qualifying event? to M. Zexperiences financial difficulties and stopscommence to be covered under multiemployer
A-9: The cessation of contributions bymaking contributions o/ but continues to employ group health plai. _
an employer to a multiemployer grouﬁ‘" of the employees covered by the collective bar- (i) Effective January 1, 200N has the obliga-

health plan i t itself lifvi {9aining agreementZs cessation of contributions to tion to make COBRA continuation coverage avail-
€al plan I1s not itselr a qua Ifylng even M causes those employees (and their spouses aalje to any qualified beneficiary who experienced a

even though the Cessat'on Of COﬂtrIbUtIOF@apendem Chi|dren) to lose coverage under Z quallfylng event that preceded or coincided with the

may cause current employees (and theaibes not establish any group health plan coveringessation of contributions td and whose coverage

spouses and dependent children) to losey of the employees covered by the collective bakinderM on the day before the qualifying event was

coverage under the multiemployer p|angai(ni)ng f?greement. X ggset?agz irzgflar?srnttr?glslfneo;;;I;I(I)pse;sh?)(lov?;c?f
P : ) i) After Z stops contributing td1, M continues

An ev?nt COIﬂCIdl.ng Wlth the employer Sto have the obligation to make COBRA continuatiorfontinue in employment (and the loss of coverage

C_essatlon of contributions (Su_Ch asa I'eduf‘,:c')verage available to any qualified beneficiary whdor their spouses and dependent children) does not

tIOI"I Of hOUI'S Of employment n the case Oéxperienced a qua||fy|ng event that preceded or C@Dnstltute a qUaIlfylng event.

striking employees) will constitute a quali-incided with the cessation of contributionsMoand .

fying event if it otherwise satisfies the rewhose coverage undston the day before the qual- 394.4980B—10  Interaction of FMLA and

quirements of Q&A-1 of §54.4980B—4. ifying event was due to an employment affiliationCOBRA.
10 ity i+ With Z. The loss of coverage undeffor those em- ) )

in Qt 10: mlf Iﬁnrsn?pm}:errsmpa C?tr;:”?u;ployees ofZ who continue in employment (and the The following questions-and-answers
g to a multiemployer group health planosg of coverage for their spouses and dependeatidress how the taking of leave under the

does the multiemployer plan have th@nildren) does not constitute a qualifying event. Family and Medical Leave Act of 1993

obligation to make COBRA continuation Example 2. (i) EmployerY employs a class of EMLA) (29 U.S.C. 2601-2619) affects

coverage available to a qualified benefiemployees covered by a collective bargaining agreéh P

ciary who was receiving coverage undefent and participating in multiemployer groupthe COBRA continuation coverage re-

the muliemplover plan on the da befor(1_‘;|ealth planM. As required by the collective bar- quirements:
ployer p Yy gaining agreement, has been making contributions  Q-1: In what circumstances does a

the cessation of contributions and who R0 M. Y experiences financial difficulties and is qualifying event occur if an employee

or whose qualifying event occurred inforced into bankruptcy by its creditord. continues d t ret f [ tak d

connection with, a covered employe&o employ all of the employees covered by the col- oes 20 return from leave taken under

whose last employment prior to the qualilective bargaining agreementr also continues to FMLA.' .

fying event was with the employer thatmake contributions t¥ until the current collective A-1. (a) The taking of leave under
bargaining agreement expires, on June 30, 2001, akdMLA does not constitute a qualifying

thenY stops making contributions td. Ys em- ayent. A qualifying event under Q&A-1

ployer plan? ployees (and their spouses and dependent childre :
A-10: (a) Ingeneral, yes. (See Q&Adose coverage undad effective July 1, 2001.Y ot §54.4980B-4 occurs, however, if -
(1) An employee (or the spouse or a

3 of §54.4980B-2 for a definition of does not enter into another collective bargaining . :
multiemployemplan.) If, however, the em- agreement covering the class of employees coverétependent child of the employee) is cov-
ployer that stops contributing to the multi¥ the expired collective bargaining agreement. Efered on the day before the first day of

. fective September 1, 200Y, establish i
employer plan establishes one or morgoh e September establishes a group FMLA leave (or becomes covered during

. . health plan covering the class of employees fort-he EMLA |eave) under a group health
group health plans (or starts contributingheiy covered by the collective bargaining agree-

to another multiemployer plan that is @ment. The group health plan also covers theiplan of the employee’s employer;

group health plan) covering a significanspouses and dependent children. (2) The employee does not return to
number of the employer’s employees for- (i) Under these factsVl has the obligation to employment with the employer at the end
merly covered under the multiemployelmake COBRA continuation coverage available fronpf the FMLA leave; and

. July 1, 2001 until August 31, 2001, and the group 3) The emplovee (or the spouse or a
plan, the plan established by the employ(:'ﬁrealth plan established by has the obligation to (3) ployee ( P

(or the other multiemployer plan) has the,ake cOBRA continuation coverage available frorr{:j(apemjent child of the employee) would,
obligation to make COBRA continuationseptember 1, 2001 until the obligation ends (se! the absence of COBRA continuation
coverage available to any qualified beneQ&A-1 of §54.4980B-7) to any qualified benefi- cOverage, lose coverage under the group
ficiary who was receiving coverage undefiary who experienced a qualifying event that prehealth plan before the end of the maxi-
the multiemployer plan on the day beforéeded or coincided with the cessation of contribug, ;m coverage period.
. . . . tions toM and whose coverage unddron the day . .

the cessation 01_‘ cpntrlbutlons and who_lsbefore the qualifying event was due to an employ- (b) Hovygver, _the satisfaction of thg
or whose qualifying event occurred inpent affiliation withY. The loss of coverage under thr€€ conditions in paragraph (a) of this

connection with, a covered employeeu for those employees of who continue in em- Q&A-1 does not constitute a qualifying

has stopped contributing to the multiem
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event if the employer eliminates, on or Q-3: If an employee fails to pay theof the Federal Register for February 3, 1999, 64 F.R.
before the last day of the employee’@mployee portion of premiums for cover>237)
FMLA leave, coverage under a groumge under a group health plan during
health plan for the class of employeesEMLA leave or declines coverage under a . )
(while continuing to employ that class ofgroup health plan during FMLA leave,Foundations Status of Certain
employees) to which the employee wouldioes this affect the determination oforganizations

have belonged if the employee had naghether or when the employee has exp
taken FMLA leave. rienced a qualifying event?

Q-2: If a qualifying event described in - A-3: No. Any lapse of coverage under The following organizations have
Q&A-1 of this section occurs, when does, group health plan during FMLA leave isfailed to establish or have been unable to
it occur, and how is the maximum coverjrrelevant in determining whether a set ofaintain their status as public charities or
age period measured? _ circumstances constitutes a qualifyingis operating foundations. Accordingly,

A-2: A qualifying event described in gyent under Q&A-1 of this section orgrantors and contributors may not, after
Q&A-1 of this section occurs on the 1astyhen such a qualifying event occurghis date, rely on previous rulings or des-
day of FMLA leave. The maximum COV-,qer 9gA-2 of this section. ignations in the Cumulative List of Orga-
erage period (see Q&A-4 of §54'498OB_, Q-4: Is the application of the rules innizations (Publication 78), or on the pre-
7). is measured frpm the date of the qualb&A-l through Q&A-3 of this section af- sumption arising from the filing of notices
fying event (that is, the last day of FMLAfected by a requirement of state or localnder section 508(b) of the Code. This
leave). I, howev_er, coverage under th%\w to provide a period of coveragdisting doesnotindicate that the organiza-
ghroupl health pczan |fs Ioit ata Iate.r dat? ?:]onger than that required under FMLA? tions have lost their status as organiza-
:e?qt?i?endpgz\;:ozz E)sreteepz)r(;egnrzgﬂ (()b)t oef A-_4: No. Any state or local law thattions descr.ibed in segtion 501(0)(3), eligi-

&A-4 of §54.4980B—7), then the maxi.reauires coverage under a group healtble to receive Qeductlp!e contrlbutlo_ns.
Swm coverage period i measured froRian to be maintained during a leave of Former Public CharitiesThe following
the date when coverage is lost. The ruldPSence for a period longer than that rérganizations (which have been treated as
of this Q&A-2 are illustrated b&/ the fol. Quired under FMLA (for example, for 16 Organizations thqt are not private founda-
lowing examples: weeks of leave rather than for the 14i0ns described in section 509(a) of the

weeks required under FMLA) is disre-Code) are now classified as private foun-

Example 1.() EmployeeB is covered under the garded for purposes of determining Wheqation.s: _
group health plan of Employet on January 31, o qualifying event occurs under Q&A-1E Doris Carney Scholarship Fund Inc.,
2001. B takes FMLA leave beginning February 1, . . Warwick. RI
2001. B's last day of FMLA leave is 12 weeks Iater,thml"gh Q&A-3 of this SeC_tIOI’]._ Eaale Co I,’IC'l of North Carolina
on April 25, 2001, and® does not return to work ~ Q-5: May COBRA continuation cover- =29 unci Ina,
with X at the end of the FMLA leave. Edoes not age be conditioned upon reimbursement Charlotte, NC
elect C(;)BF;A ctc;ntmuatlo?1 C?;]er?gg&g” nfo;\ bc_el of the premiums paid by the employer fofEagIes — Drugs &AIDS HIV Support
covered under the group health plarXads of Apri .
26, 2001 group P P coverage under a group health plan dunnlg:; Glrogﬁzlioorgf::eld:r?T cund of N
’ ) ar | 00 acllites Funa or New
(i) Bexperiences a qualifying event on April 25,FMLA leave? 3 y | p inat NJ
2001, and the maximum coverage period is mea- A-5: No. The U.S. Department of lerSNey _nlc" Ten_nmg gn' I s
sured from that date. (This is the case even if, fqrapor has published rules describing thgary U_'[rltlon raining Pays Inc., San
part or all of the FMLA leaveB fails to pay the em- circumstances in which an employer ma% Antonio, TX

ployee portion of premiums for coverage under the ) . L7 arth Angels Center Inc., Olathe, KS
i recover premiums it pays to maintain cov- LY o '
group health plan ok and is not covered undifs p pay Earth Living Foundation, Glenwood

plan. See Q&A-3 of this section.) erage, including family coverage, under a Sori co
Example 2.()) EmployeeC andC's spouse are group health plan during FMLA leave prings, . .
Earth Reclamation Institute Inc.,

covered under the group health plan of Emploger f ;
rom an empl who fail return from .
on August 15, 2001C takes FMLA leave beginning om an employee who falls to retu 0 Grapevine, TX

August 16, 2001.C informs Y less than 12 weeks leave. Sfee 29.CFR_825'21.3- dEveg if r —arthbond. Irvine. CA
later, on September 28, 2001, tiawill not be re-  covery of premiums is permitted under 2 : N

: . . . “Earthcare San Diego Inc., Badger, CA
turning to work. Under the FMLA regulations, 29 CFR 825.213, the right to COBRA contin- ast Carroll Rural aousing |ncg e
CFR Part 825 (§3825.100-825.800% last day of jation coverage cannot be conditioned o Catroll ol “

FMLA leave is September 28, 200C does not re- th | , imb t of th
turn to work withY at the end of the FMLA leave. If UPON the employee's reimbursement ot g oot pigh Band Boosters, Rockford, IL

C andC's spouse do not elect COBRA continuation€mployer for premiums the employer paiqiast Hills Association No. 1 Youth
coverage, they will not be covered under the groutp maintain coverage under a group health Institute, Pittsburgh, PA

Eﬁ(nnouncement 99-15

health plan ofr as of September 29, 2001. lan during EMLA leave. . e
(i) C andC's spouse experience a qualifyingp g Ea:t Mal_nt_Stl’EIEt ReBVI_t(;;dIZatIOtn or
i ssociation Inc., bridgeport,
event on September 28, 2001, and thg maximum Robert E. Wenzel, . gep
coverage period (generally 18 months) is measured o fEast Mound Community Development
from that date. (This is the case even if, for part or Deputy Commissioner o Corporation, Newark, OH
all of the FMLA leave C fails to pay the employee Internal Revenue. ! '

; . East Orange Rowley Park Economic
portion of premiums for coverage under the group

health plan off andC or C's spouse is not covered (Filed by the Office of the Federal Register on Feb- Development Corporation, East
underY's plan. See Q&A-3 of this section.) ruary 2, 1999, 8:45 a.m., and published in the issue Orange, NJ
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East Tennessee Initiative Inc., Knoxville, Edward J Bloustein School of Planning
TN and Public Policy Alumni, New

East Texas Cheerful Giving Helping Brunswick, NJ
Hand Association, Gilmer, TX Edwin W Freitag Memorial Scholarship,

East-West Center At-Aspen Ltd., Aspen, Ypsilanti, Ml

CcoO Eels on Wheels Adaptive Scuba Club,
Eastern Pennsylvania Renewal Austin, TX

Fellowship, Ambler, PA EIBT Equality in Bank Treatment,
Easton Cultural Education Foundation, Laurel, MS

Easton, CT Eighth District Association Development
Eastside Fighting Crime, San Antonio, Board Inc., Alexandria, LA
TX El Andar Foundation, Santa Cruz, GA

Eastside Local Community DevelopmentEl Campo Community Theatre, El
Corp EL-CDC, New York, NY Campo, TX

Ecosail Inc., Englewood, FL El Futuro Del Latino, Chicago, IL

Ecumenical Catholic Church of America, El Paso Juniors Volleyball Club, El Paso,
Lincoln, NE TX

Ecumenical Trust of the World Council ofElder PA T H Inc., Baltimore, MD
Churches and National C., New York, Elder-Ride Inc., Lehigh Acres, FL

NY Electro-Drive Research Institute, Tucson
Edge Productions Inc., Philadelphia, AZ
PA

Edgebrook-Sauganash Athletic Boston, MA
Association, Chicago, IL Elf Cocoon Research & Technology Int
Edison Education Foundation a New Ltd., Mt. Carmel, IL
Jersey Nonprofit Corporation, Edison, Elgin Community Youth Soccer
NJ Association Inc., Elgin, TX
Edison High School 1964 Alumni Elgin Sharks Track Club, Elgin, IL
Association Inc., Tulsa, OK Eligeti Family Foundation Inc., Ocala,

Edmonson County Middle-School FL

Empowerment for a Diverse Community
Inc., Cleveland, OH

Empowerment Inc., Norristown, PA

Endangered Wildlife Fund, Newport
Beach, CA

Endowment for Children in Crises Inc.,
Brookline, MA

Enhancing Life for Our Homeless Inc.,
Irving, TX

Enlightenment, Detroit, Ml

Ensign Foundation, Sandy, UT

Entrepreneur Corps Inc., New York,
NY

Enviro League, Peoria, IL

Environmental Research & Awareness
Corp., Gautier, MS

Environmental Career Center Inc.,
Hampton, VA

Environmental Contribution Center,

, San Diego, CA

Equal Vote, Brooklyn, NY

Eleuthra Animal Rescue Association Inc.Equi Therapy Inc., West Babylon, NY

Eric Schiffer Youth Foundation Inc.,
San Jose, CA

Ernest Thompson Seton Foundation,
Sante Fe, NM

ERTEP Inc., Atlanta, GA

ERUV of San Antonio Inc., San Antonio,
TX

Escambia Released Time Bible Classes

Academic Boosters, Brownsville, KY Elizabeth James Senior Housing, Seattle, Inc., Pensacola, FL

WA

Elizabeth S Henderson Living Challenge
Scholarship Fund, Charlotte, NC

Elkhorn American Legion Baseball
Association, Elkhorn, NE

Elkhorn Valley Recreational Project-
Kimball-Vivian Inc., Kimball, WV

EIm Fork Nature Preserve Association,
Carrollton, TX

Emergency Communicators Association

Education Foundation for Brighton
Schools, Brighton, CO

Educational Advancement and
Supportive Efforts Foundation Inc.,
Tallahassee, FL

Educational Concepts Inc. 02-08-93,
Fort Collins, CO

Educational Leadership Foundation,
Washington, DC

Educational Publications Foundation,
Florence, OR

Elm Street Arts Inc., Manchester Center, MN
VT Emergency Food Center Inc., Chicago,
Emanuel County Historic Preservation IL

Society Inc., Swainsboro, GA
Educational Resource Center a New
Jersey Non-Profit Corporation,

Meriden, CT
Emerging Business Institute, San

Willingboro, NJ Francisco, CA

Educational Resource Foundation, Emily Foster Enterprises Inc., Mt.
Normal, IL Pleasant, SC

Educational Solutions, Redwood City, Emmanuel El Shaddai Inc., West
GA Monroe, LA

Educational Support Organization Inc.,
New Orleans, LA

Educational Technology Systems,
Washington, DC

Emmanuel House Inc., Dayton, TN

Emotional Ecology, Sheridan, WY

Employment Link Inc., Fort Worth,
X
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Emergency Medical Search and Rescue,

Escondido Community Dialogue,
Escondido, CA

Eskews Jack & Jill Day Care Center Inc.,
Waynesboro, GA

Estelle Brown Community Center,
Dittmer, MO

Estrellas Nacientes Inc., Brooklyn, NY

ETA Omega Foundation Inc., Louisville,
KY

Ethical Technologies Inc., Lexington, KY

of Southeastern Minnesota, RochesterETS Youth Division Inc., Freeport, NY

Eugene Hash Ministries, Charlotte, NC

Evelyn Morris Parent Teacher
Partnership, Lincoln, DE

Everlasting Gospel, Des Plaines, IL

Excel Eco Inc., Houston, TX

Excel Programs Incorporated,
Wilmington, DE

Exceptional Family Resource Center Inc.,
San Diego, CA

Exchange Club Center for the Prevent of
Child Abuse of Shrv Bossier Inc.,
Bossier City, LA

Exchange Club of Chambersburg Fndtn
for the Prev of Child Abuse Inc.,
Chambersburg, PA
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Expressive Women Inc., Plano, TX

Tax Regulations. It is not the practice otast Method, is now available. The pur-

Extra Virgin Performance Corporation the Service to announce such revised clagese of the form is to figure the interest

Inc., Richardson, TX

Eye Research Foundation, Albany, NY nal Revenue Bulletin

Eyes & Ears of Nevada Inc., Las Vegas,
NV

Eyewitness for Life Ltd., Cedarburg, WI New Form 8866, Interest

Computation Under the Look-
If an organization listed above submitggck Method for Property

information that warrants the renewal Obepreciated Under the Income

vat tina foundation. the Int orecast Method, Is Now
private operating roundation, e nernaAva”able

Ezras Mamesh TR, Brooklyn, NY

its classification as a public charity or as

Revenue Service will issue a ruling or de-

termination letter with the revised classiannouncement 99-16

fication as to foundation status. Grantors

sification of foundation status in the Inter-due or refundable under the look-back

method of Internal Revenue Code section
167(9)(2).

If you depreciated certain property
placed in service after September 13,
1995, under the income forecast method,
you generally must file Form 8866 for the
3rd and 10th tax years beginning after the
tax year the property was placed in ser-
vice. If interest is due, file the form with
your Federal income tax return for that
year. If interest is to be refunded, file the
form separately.

and contributors may thereafter rely upon New Form 8866, Interest Computation You can obtain Form 8866 and its sepa-
such ruling or determination letter as proUnder the Look-Back Method for Prop-rate instructions by telephone or by using
vided in section 1.509(a)-7 of the Incomerty Depreciated Under the Income ForeRS electronic information services.

Request by—

Number or Address

Telephone

1-800-TAX-FORM
(1-800-829-3676)

Personal computer:
World Wide Web
File Transfer Protocol
Telnet

WWW.irs.ustreas.gov
ftp.irs.ustreas.gov
iris.irs.ustreas.gov

Direct Dial (by modem)

703-321-8020

February 22, 1999
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Definition of Terms

Revenue rulings and revenue procedurgdies to both A and B, the prior ruling isnew ruling does more than restate the
(hereinafter referred to as “rulings”) modified because it corrects a publishedubstance of a prior ruling, a combination
that have an effect on previous rulingposition. (Compare witlamplifiedand of terms is used. For examplmodified
use the following defined terms to deelarified, above). and supersededlescribes a situation
scribe the effect: Obsoleteddescribes a previously pub-where the substance of a previously pub-
Amplified describes a situation wherelished ruling that is not considered detertished ruling is being changed in part and
no change is being made in a prior pubminative with respect to future transacis continued without change in part and it
lished position, but the prior position istions. This term is most commonly useds desired to restate the valid portion of
being extended to apply to a variation oin a ruling that lists previously publishedthe previously published ruling in a new
the fact situation set forth therein. Thustulings that are obsoleted because afiling that is self contained. In this case
if an earlier ruling held that a principlechanges in law or regulations. A rulingthe previously published ruling is first
applied to A, and the new ruling holdsmay also be obsoleted because the sutmodified and then, as modified, is super-
that the same principle also applies to Bstance has been included in regulatiorseded.
the earlier ruling is amplified. (Comparesubsequently adopted. Supplementeds used in situations in
with modified below). Revokedlescribes situations where thavhich a list, such as a list of the names of
Clarified is used in those instancegosition in the previously published rul-countries, is published in a ruling and
where the language in a prior ruling isng is not correct and the correct positiothat list is expanded by adding further
being made clear because the languagebeing stated in the new ruling. names in subsequent rulings. After the
has caused, or may cause, some confu-Supersededescribes a situation whereoriginal ruling has been supplemented
sion. It is not used where a position in éhe new ruling does nothing more tharseveral times, a new ruling may be pub-
prior ruling is being changed. restate the substance and situation oflshed that includes the list in the original
Distinguisheddescribes a situation previously published ruling (or rulings).ruling and the additions, and supersedes
where a ruling mentions a previouslyThus, the term is used to republish undell prior rulings in the series.
published ruling and points out an esserthe 1986 Code and regulations the same Suspendeds used in rare situations to
tial difference between them. position published under the 1939 Codshow that the previous published rulings
Modified is used where the substancand regulations. The term is also usedill not be applied pending some future
of a previously published position iswhen it is desired to republish in a singlaction such as the issuance of new or
being changed. Thus, if a prior rulingruling a series of situations, names, etcamended regulations, the outcome of
held that a principle applied to A but nothat were previously published over a pecases in litigation, or the outcome of a
to B, and the new ruling holds that it apfiod of time in separate rulings. If theService study.

H H E.O—Executive Order. PHC—Personal Holding Company.
Ab b revi atl ons ER—Employer. PO—Possession of the U.S.
The following abbreviations in current use and for-ER|SA—Employee Retirement Income Security Act.PR—Partner.
réwue”rgi::.sed will appear in material published in theEX—Executor. PRS—Partnership.

B F—Fiduciary. PTE—Prohibited Transaction Exemption.
A—Inleldufe\I. FC—Foreign Country. Pub. L—Public Law.
Acq.—Ac.qwescence. FICA—Federal Insurance Contribution Act. REIT—Real Estate Investment Trust.
B—Inleldu.a.I. FISC—Foreign International Sales Company. Rev. Proc—Revenue Procedure.
BE—Beneficiary. FPH—Foreign Personal Holding Company. Rev. Proc—Revenue Ruling.
:ﬁlé—a:;.ard of Tax Appeals. F.R—Federal Register. S—Subsidiary.

C —individual. FUTA—Federal Unemployment Tax Act. S.P.R—Statements of Procedral Rules.
C.B—Cumulative Bulletin. FX—Foreign Corporation. Stat—Statutes at Large.

CFR—Code of Federal Regulations. G.C.M—Chief Counsel's Memorandum. T—Target Corporation.

Cl—City. GE—Grantee. T.C—Tax Court.

COOP—Cooperative. GP—General Partner. T.D—Treasury Decision.

Ct.D—Court Decision. GR—Grantor. TFE—Transferee.

CY—County. IC—Insurance Company. TFR—Transferor.

D—Decedent. |.R.B—Internal Revenue Bulletin. T.I.R—Technical Information Release.
DC—Dummy Corporation. LE—Lessee. TP—Taxpayer.

DE—Donee. LP—Limited Partner. TR—Trust.

Del. Order—Delegation Order. LR—Lessor. TT—Trustee.

DISG—Domestic International Sales Corporation. M—Minor. U.S.C—United States Code.
DR—Donor. Nonacg—Nonacquiescence. X—Corporation.

E—Estate. O—Organization. Y—Corporation.

EE—Employee. P—Parent Corporation. Z—Corporation.
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